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ELECTRIC POWER SECTOR REFORM ACT, 2005

ACT No. 6

AN ACT TO PROVIDE FOR THE FORMATION OF COMPANJES T( TAKE OVEK THE FUNCTIONS,
ASSETS, LIABILITIES AND STAFF OF THE NATIONAL ELECTRIC POWER AUTHORITY, TO
DEVELOF COMPETITIVE ELECTRICITY MARKETS, TO ESTABLISH THE WIGERIA ELECTRICITY
REGULATORY COMMISSION ; TO PROVIDE FOR TIIE LICENSING AND REGULATION OF THE
GENERATION, TRANSMISSION, DISTRIBUTION AND SUPPLY OF ELECTRICITY; TO ENFORCE SUCH
MATTERS AS PERFORMANCE STANDARDS, CONSUMER RIGHTS AND OBLIGATIONS; TO PROVIDE
FOR THE DETERMINATION OF TARIFFS;, AND TO PROVIDE FOR RELATED MATTERS

[11th March, 2005]
ENACTED by the National Assembly of the Federal Republic of Nigeria —

PART [—FORMATION OF INITIAL AND SUCCESSOR COMPANIES AND THE TRANSFER OF
ASSETS AND LIARILITIES OF THE NATIONAL ELECTRIC POWER AUTHORITY

1. The Natiornal Council on Privatisation shail, not Jater than six months after
the coming into force of this Act, take such steps as are necessary under the Companies
and Allied Matters Act to incorporate a company, limited by shares, which shall be the
initial holding company for the assets and liabilities of the Authority.

2. The shares ofthe initial holding compary on its incorporation shall beheld
by the Ministry of Finance Incorporated and the Bureau of Public Enterprises in the
name of and on behalf of the Federal Government of Nigeria,

3.—(1) The Nationat Council on Privatisation, shall by written notice in a Gazette
fix the date, (in this Act known as the "initial transfer date"), on which the assets and
liabilities of the Authority as specified in subsection (2) of this section shall be transferred
to the initial holding compauy.

{2) The assets and liabilities vested in the Authority as at the initial transfer date
and appearing on the audited balance sheels of the Authority, shall vest in the initial
holding company.

(3) The vesting of assets and liabilities under subsection {(2) of this section
shall be provisional until final orders are issued by the National Council on Privatisation
under this section.

(4) Within eight months from the initial transfer date, the National Counril on
Privatistation shall, on the finalisation of the opening balance sheet of the initial holding
company, issue final order either confirming or specifying the transfer of assets and
liabilities under subsection (2) and this Part applies with necessary modifications to
the final erder.

{5} The transfer of a liability or obligation under this section releascs the Authority
from the liability or obligation.
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(63 All bonds, hypothecations. sceurities, deeds. contracts instruments,
documents and working arrangements that subsisted immediately before the initial
transfer date and to which the Authority was a party shall, on and afier that date. be as
fully effective and enforceabie against or in favour of the inttial holding company as if.
instead of the Authority, the initial holding company had been named therein.

(7) Any cause of action or proceeding which existed or was pending by or
against the Authority immediately before the initial transfer date shall be enforced or
continued. as the case may be. on and after that date by or against the initial holding
company 1n the same way that it might have been enforced or continued by or against
the Authority had this Act not been passed.

(8} Mo action or other proceeding shall be commenced against the initial holding
company in respect of any employee. asset. liability, right or obligation that has been
transferred to the initial holding company if, had there been no transfer, the time for
commencing the action or other proceeding would have expired.

{9} A transfer under subsection (2} of this section shall not be deemed to—

{a) constitule a breach, termination, repudiation or frustration of any contract,
including a contract of employment or insurance :

{b) constitule a breach of any Act, regulation or by-law : or
{cj constitute any event of default or force majeure ;

fd) give rise to a breach. tenmunation. repudiation of frusiration of any licence.
permit or other right

fe) give rise to any right to terminate or repudiate a contract. licence, permit or

other right . and
(/) give rise 1o any estoppels.

{10) Subsection (9) of this section does not apply to the contracts as may be
prescribed by the regulations,

(11) Subject 1o subsection (10} of this section nothing in this Act and nothing
done as a result of a transfer under subsection (2) of this section shall create any new
cause of action in favour of

fa/ aholder of a debt instrument that was issued by the Authority before the
initial transfer date.

{h) a party 1o a contract with the Authority that was entered into before the
ininial transfer date.

{12) Any guarantee or suretvship which wuas given or made by the Federal
Government of Nigeria or any other person in respect of any debt or obligation of the
Authority, and which was effective immediately before the iniual ransfer of the principal
debt or cbligation. shall remam fully effective against the guarantor or surety on and
after the initial transfer date in relation to the repayment of the debt or the performance
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of the obligation, as the case may be, by the initiai holding company o which the
principal debt or ebligation was transferred.

4. Stamp duty shall not be chargeable under the Stamp Duties Act in respect of
any transfer made or transaction entered into pursuant to this Part on which, except
for the exemption granted under this section. stamp duty would have been payable
and in particular, and without derogation from the foregoing, no stamp duty shall be
chargeable:

(a) during the incorporation of the initial holding company and the successor
companies or any subsequent increase to their authorised share capital, prior to the
transfer of a majority interest to one or more private 1nvestors:

{b) in respect of any security issued in compliance with a transfer order issued
under section 10 (7} ;

{c) where any convertible securitics were issued in compliance with a transfer
order issued under section 10 (7}, in respect of the excrcise of the conversion rights
attached to any such security ; or

(d) in respect of any other transfer of rights and assets pursuant to this Part.

58— (1) With effect from the initial transfer date, every person employed by the
Authority immediately before that date shall be transferred to the service of either the
Commission or the initial holding company, on terms not less favourable than those
enjoyed by him immediately prior to his transfer.

(2) The service rendered by an employee transfeired pursuant to subsection (1}
of this section to the Autherity shall be deemed to be service with the initial holding
company for the purpose of determining employment-related-entitlements as specified
in relevant laws of employment in Nigeria.

{3) Until such time as conditions of service are drawn up by the initial holding
company or the Commission. as the case may be:

(a) the terms and conditions of service applicable to employees of the Authority
shall continue to apply to every person transferred to the initial holding company
or 10 the Commission as if every such person were still in the service of the
Authority: and

¢b) the initial holding company shali continue to contribute towards a pension
scheme to which the authority was contributing in respect of persons in the employ
of the Authority, prior 1o the initial transfer date.

6.— (1) The National Council on Privatisation may give the Board of Directors
of the Authority directions in writing in order to ensure the proper transfer of the
assets and liabilities of the Authority to the initial holding company, and the Board of
Directors shall. without delay. comply with every such direction.

{2) Without derogation from subsection (1) of this section. directions given
under that subsection may provide for
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{a) the cessation of all orany functions of the Authority;

(&) the termination of any contract entered into between the Autherity and any
person, provided that ne such direction shall authorize the Authority to commut an
unlawful breach of any such contract; and

{c) the production of any report and the provision of any information concerning the
conduct of the Authority or the Board of Directors of the Authority or anything
done by or on behal{ of the Authority or the Board of Directors of the Authonity.

7. On the initial transfer date, the Commission shall 1ssue an interim licence, 10
the initial holding company, which shall be valid for a period not exceeding eighteen
months.

8. The National Council on Privatisation shall, not later than eight months after
the formation of the initial holding company under section 1 of this Act, take such
sicps as are mecessary under the Companies and Allied Matters Act to incorporate
such number of additional companies, limited by sharcs, as the Natienal Council on
Privatisation may deem appropriate, which shall be the successor companies for
assuming the assets and liabilities of the initial holding company including, but not
limited to, companies with functions relating to the generation, transmission, trading,
distribution and bulk supply and resale of electricity.

9. All the respective shares of each of the successor companies from the dates of
their incorporation shall be held jointly in the name of the Ministry of Finance
Incorporated and the Burcau of Public Enterprises for and on behalf of the Federal
Govermnment of Nigeria.

10. — (1} The National Counci! on Privatisation shall, not later than one year
from the mmual transfer date, by an order, require the initial holding company to transfer
employees, assets, liabilities, rights and obligations of the initial helding company to
asussessor comypany, as specified in the order.

{2) A transfer order shall be binding on the initial holding company, the transferee
and all other persons.

(3) Subsection (2) of the section applies despite any general or special Act or
any rule of law, including an Act or rule of law that requires notice or registration of
transfers.

(4} Atransfer order shall not require the consent of the initial holding company
or the successor company, provided that consent of the transferce shall be required if
the transferee 1s a person other than a successor company incorporated by the National
Council on Privatisation under section §.

(5) A transfer order may specfy and describe. emplovees, assets, liabilities,
rights or obligations to be transferred:

(a) byreference to specific employees, assets, liabilities, rights or obligations;
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(bj by reference to any class of employees, assets, liabilities, rights or
obligations; or

{c) partly in accordance with subsection (5)(a@) of this section and partly in
accordance with subsection (5)(b) of this section.

(6) With effect frem the date specified in the relevant ransfer order, all bonds,
hypothecations, securities, deeds, contracts, instruments, documents and working
arrangements that subsisted immediately before the subsequent transfer date and to
which the initial holding company was 2 party shall, on and after that date, be as fuily
effective and enforceable against or in favour ofthe designated successor company as
if, instead of the initial holding company, the designated successor company had been
named therein.

(7} Atransfer order may ——

fa) require the initial hekding company or the transferee to pay for anything
transferred by or pursuant to the order and may specify to whom the payment shall
be made;

(b} fix the amount of the payment; specify a method for determining the amount
of the payment; or provide that the amount of the payment be determined by the
National Council on Privatisation or a person designated by the National Council
on Privatisation;

(¢} Tequire that the payment be made in cash, by set off, through the issuance of
securities or in any other form specified by the order;

(d) fixthe value of anything fransferred by or pursuant to the order,

{e) specify a method consistent with international accounting practices for
determining the value of anything transferred by or pursuant to the order;

{f} provide that the value of anything transferred by or pursuant to the order be
determined by the Naticnal Council on Privatisation or a person .designated by the
National Council on Privatisation in a manner consistent with international
accounting practices; provided that the value specified in the transfer order ought
to have been calculated in accordance with international accounting practices;

(g) specify the date that a transfer takes effect and any interestin property that
is transferred by the order vests in the transferce on that date;

(h) provide that a transfer shall not take effect until payment has been made for
anything transferred by or pursuant to the order,

(i) provide that a fransfer shall be deemed to have taken effect on a date earlier
than the date the transfer order is made, but the effective date shall notbe earlier
than the day on which the relevant successor company was formed ;

(i) provide that transfers specified in the order and other transactions associated
with the transfers shall be deemed to have occurred in a sequence and at times
specified in the order;




A 86

2005 No.6 " Eleciric Power Sector Reform Act

Conclusive
Evidence.

Reiease from
Liability or
Obligation.

Enforcement
Continuation
of any cause
ofaction or
Proceedings.

Limitation of
suit against &
wransierge,

A transfer
shall not be
deemed to
constitute a
breach of
confract.

(k) require the initial holding company or a fransferee:

{i) 10 enter intoany written agreement or cxecute any instrument specified in
the arder: and

(i1) 1o register in accordance with the order any agreement or instrument
entered into or exceuted under subsection 7(k)(1)

() provide that any liability or obligation that is transferred by the order may be
enforced against the initial holding company, the transferee, or both of them; and
that any right that is transferred by the order may be enforced by the initial helding
company, the transferee, or both of them; or

(m) impose conditions on the exercise of powers by the iransferce that are related
to employees, assets, liabilities, rights or obligations transferred by the transfer
order, including a condition that the powers be exercised only with the approval of
the Cormmission.

(8) A transfer order may contain provisions dealing with other matters not
specifically referred to in this Part that the National Council on Privatisation considers
necessary or advisable in connection with a fransfer.

11.— (1} A statement, in a registered document to which a successor company
isa party, that land described in the document was transferred to the person from the
initial holding company by or pursuant fo a transfer order, and any other statement in
the document relating to the transfer order, shall be dcemed to be conclusive evidence
of the facts stated.

(2) Nothing in subsection (1) of this section creates, for any person, an interest
in land that the initiai holding company did not have.

1Z. Subject to section 10 (7) (I), the transfer of a Hability or obligation under this
Part releases the initial holding company from the hability or obligation.

13. Subject to section 10 (7) (1), any cause of action or proceeding which existed
or was pending by or against the initial holding company immediately before the
subsequent transfer date shall be enforced or continued, as the case may be, on or after
the subsequent transfer date by or against the designated successor company inthe
same way that it might have been enforced or continued by or against the initial holding
company.

14, Anaction or other procecding shall not be commenced against a transferee
in respect of any employee, asset, liability, right or obligation that had been transferred
to the transferee if, had there been no transfer, the time for commencing the action or
other proceeding wouid have expired.

15.—(1) Atransfer by or pursuant to a transfer order shall not be deemed to—

{a) constitute a breach, termination, repudiation or frustration of any contract,
including a contract ofemployment or insurance;
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(b constitutc a breach of any Act, regulation or bye-law:
(¢} constilute any eventof default or force majeure ;

(d) give rise to a breach, termination, repudiation or frusiration of any licence,
permitor otherright;

(e} give rise to any right to terminate or repudiate a contract, licence, permit or
other right; or

() giverise to any estoppels.

(2) Subsection (I} of this section does not apply to such coatracts as may be
prescribed by the regulations.

{3) Subject to subsection {2} of this section, nothing in this Act and nothing
done by or pursuant to a transfer order creates any new cause of action in favour of?

(a) a holder of a debt instrumnznt that was issued by the initial holding company
(or deemed to have been issued by it) before the date of its transfer as specified in
the relevant transfer order;

(b} a party to a contract with the initial holding company or deemed to have
been issued by it under section 4(5) that was entered into before the date of its
transfer as specified in the relevant transfer order.

16. The initial holding company shall provide a transferee with all records or
copies of records, that are in its custody or control and that relaie to an officer, employee,
asset, liability, right or obligation that is trznsferred by or pursuant to a transfer order,
including personal information.

17. The National Council on privatisation may, at any time within one year
after making a transfer order, make a further order amending the transfer order in any
way that the National Council on Privatisation considers necessary or advisable,
including such order or orders as may be necessary to rectify the transfer of any of the
employees, assets, liabilities, rights and obligations pursuant to a verification or an
audit of the employees. assets and labilities of the initialholding company as atthe
date of the relevant transfer order, and this Part applies with necessary
modifications to the amendment.

18.— {11 The National Council on Privatisation may make regulations -

{a} supplementing the provisions of this Parl and govemning the fransfer of,
employvees, assets, liabilities, rights and obligations under this Part ;

(b) prescribing contracts .or classes of centracts to which section 15 (I) docs not
apply, subject to such conditions or restrictions as may be prescribed by the

regulations.

(2) A regulation made under this section may be general or particular in its

application.
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19. Any guarantee or surety-ship which was given or made or 15 deemed fo be
given or made under section 3 (12) by the Federal Government of Nigena or any ather
person inrespect of any debt or obligation of the inifial holding company, and which
was effective  immediately before the subsequent transfer of the principal debt or
obligation, shall remain fully effective against the guarantor or surcty on or after the
subsequent fransfer date in relation to the repayment of the debt or the performance of
the obligation, as the case may be, by the designaied successor company i which the
principal debt or obligation was transferred.

20. The consideration for the transfer of assets of taeinitial holdintcompany to
a designated sucecessor company shall be as sel out in a transfer order issucd under
section 10(7).

21, -— {1} Every person cmploved by the initial holding company immediateiy
before the date specified in the relevant wanster order pursuant to which he is transferred
shall be transferred to iz semvice ol a designaled successor company, on terms not
less favourable than thuse enjoyed by him immediately prior to the transfer.

(2) The service rendered by an employee transferred pursuant to a transfer order
shall be the service with the designated successor company for the purpose of
determining  employment-related-entitlements  as  specified by relevant laws of
employment in Nigeria.

(3) Unti! such time as conditions of service are drawn up by the designated
SUCCESSOr company. —

@) the terms and conditions of service applicable to emplovees of the initial
holding company shall continue to apply to every person transferred to the
designated successor company as If every such person were still in the service of
the initial holding company;

{b) an employee may be permitted to continue to contribute towards a pension
he was contributing to when he was in the employ of the fnitial holding company:
and

fej the designated successor company shall continue to contribute towards a
pension scheme to which the inital holding company was contributing in respect
of employees in the employ of the initial holding company, prior to the date of
transfer.

22. (1} The National Counci! or Privatisation may give the Board of Directors
of the initial helding company directions in writing in order to ensure the proper
transfer of the assets and liabilities of the initial holding company to the designated
successor companies or other transferees, and the Board of Directors shall, without
delay, comply with every such direction.

(2 Without derogation from subsection (1), directions given under that
subsection may provide for:
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(@) the cessation of any or all functions of the initial holding company and its
voluntary liquidation;

(b) the termination of any contraci entered into between the initial holding
company and any person, provided that no such direction shall authorise the initial
holding company to commit an unlawful breach of any such contract; and

(c) the production of any report and the proviston of any information concerning
the conduct of the imitial holding company or the Board of Directors of the initial
heolding company or anything dene by or on behalf of the mitial holding company
or the Board of Directors of the initial holding company.

23. — (1) On the transfer date specified in the relevant transfer order, the
Comimisston shall issue an appropriatc interim licence, to each successor company,
which shall be valid for a period not exceeding one year.

(2) A successor company that has received an interim Licence under subsection
(1) shall, within six months thereafter, apply to the Commission for a regular licence
in accordance with the provisions of Part IV of this Act.

24. — (1) The National Council on Privatization may, at any time and by such
means as it deems appropnate, begin the process of privatisation of the successor
companies that are holders of generation licences, distribution licences or a transmission
licence, in accordance with the provisions of the Public Enterprises (Privatization and
Commercialization) Act.

{2) Until such time the Minister has made a declaration in accordance with subsection
{3) of this section, the Commission shall prepare, each year, a repert for the Minister as to the
potential for competition in the Nigerian electricity supply industry and these reports shall
present the Commission's analysis and recommendations as to whether the Nigerian
electricity supply industry has developed to the point where a more competitive market ought
to be established under section 26, having regard to:

(a) the degree of privatisation that has occurred;

(b) the existence of a sufficiently large number of potential competitive entities,
so as to avoid the likelihood of an abusive market power; and

{c) the existence of other preconditions, including the necessary metering and
information technology infrastructures, required for the operation of a more
competitive electricity market.

(3) The Minister shall present to the President and the Nationa! Council on
privatization and National Assembly, each report submitted by the Commission under
subsection (2) of this section and when the Minister, in consul{ation with the President
and the Naticnal Council on Privatization is satisfied that the electricity market in
Nigeria has developed to the point where a more competitive market ought to be
established pursuant to section 26 of this Act, having regard to the critena described
in paragraphs (@), (b and (c) of subsection 2 of this section, and the Minister shall
issue a declaration that a more competitive electricity market is to be initiated.
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PART II — DEVELOPMENT CF A COMPETITIVE ELECTRICITY MARKET

Competition 25. Immediately following the issuance of interim licences to the successor
during the pre- companies in accordance with section 23, and prior to the declaration by the Minister,
1;;;2“531‘0“ under section 24 (3), that a more competitive market is to be initiated:

(a) the trading licensee holding a bulk purchase and resale licence under section
67(2), or an interim licence for this purpose, and to which the function of bulk
procurement and bulk sale of power and ancillary services has been transferrcd
pursuant te part I of this Act, shall engage in the purchase and resale of electrical
power and ancillary services from independent power producers and from the
SUCCEssS0r generation companies, in accordance with its licence;

{b)the successor company that has been issued both a transmission licence and
a system operation licence pursuant to section 65(2), or an interim licence for these
purposes, shall engage in the transmission of electricity and in system operation,
including the procurement of ancillary services, in accordance with its licence;

{c} successor generation companies shall, in accordance with their licences,
sell electrical power to the trading licensee described in subsection {a),
distribution companies and eligible customers, pursuant to the terms of any
contracts formed with such distribution compantes and eligible customers;

(d) successor generation companies shall, in accordance with their licences, sell
ancillary services to the trading licensee described in subsection (a) or the successor
company identified in subsection (%), pursuant to contracts that allow for the
novation of the rights and obligations of the successor company identified in
subsection (B} to an independent system operator in the event of a transfer of the
obligation of system operation by the successor company to an independent system
operator under section 26(7) ;

{e) independent power producers shall, in accordance with their licences, sell
electrical power to either:

(1) the trading licensee described in subsection (a) pursuant to contracts
that allow for the novation of the rights and obligations of the trading licensee
described in subsection (g to one or more other licensees, as specified in the -
contract, following the declaration of a substantially privatised market under
section 24 ;or

(if) distribution companies and eligible customers, pursuant io the terms of
any contracts formed with such distribution companies and eligible customers.

{f} independent power producers shall, in accordance with their licenses, sell
ancillary services to either:

(i) the trading licensee described in subsection (a), pursuant to contracts
that allow for the novation of the rights and obligations of the trading licensee
described in subsection (4) to one or more other licensees, as specified in the
contract, foliowing the declaration of a substantially privatised market under
section 24 ; or
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(i} the successor company identified In subsection (b), pursuant to contracts
that allow for the novation of the rights and obligations of the successor company
identified in subsection (B) to an independent systern operator in the event of a
transfer of the obligation of system operation by the successor company to an
independent system operator under section 26 (7).

26.— (1) Immediately following the declaration by the Minister, under section
24 (3), that a more competitive market is to be initiated:

{a} the trading licensee described in section 25 (a) shall not enter into any further
contracts for the purchase of electrical power or ancillary services and it shall, in
accordance with its lcence, begin the process of novating its existing rights and
obligations to purchase electrical power and ancillary services to other licensees;

(b) successor generation companies shall, m accordance with their licences,
sell electrical power to distribution companies and eligible customers, under the
terms of any contracts existing prior to the declaration by the Minister, pursuant to
section 24 (3), or under the terms of any new contracts with distribution companies
and eligible customer,;

(c) successor generation companies shall, in accordance with their licences, seli
ancillary services eitherto:

(i) the successor company identified in section 25 (b), under the terms of
the contracts entered into prior to the declaration by the Minister, under
section 24 (3), until such contracts are novated toan independent system
operator, or under the terms of any new contracts with such successor company;
provided that such contracts should allow for novation to the independent
system operator in the same manner as specified in section 25 (d) ; or

(iij the independent system operator, once it has been established under
section25(d) ;

(d) independent power producers shall, in accordance with their licences, sell
electrical power:

(i} to the trading licensee described in section 25 (), under the terms of the
contracts formed with that trading licensee prior to a declaration by the Minister,
under section 24 {3), untl such contracts are novated to distribution companies
or eligible customers; and, following such novations;

(i) to distribution companies and eligible customers, under the terms of any
contracts formed with such distnbution companies and eligible customers;

{e) independent power producers shall, in accordance with their hcences, seli
ancillary services:

(i) to the trading licensee described in section 25 fa), under the terms of the
contracts formed with that trading licensee prior to the declaration by the Minister
under section 24 (3), until such contracts are novated te distnibution companies
oreligible customers ; and, following such novations;

Competition
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(ii) to the successor company identified in section 23¢3), under the terms of
the confracts entered into prior te the declaration by the Minister under section
24 (3), unti} such contracts are novated to an independent system operator, or
under the terms of any new contracts with such successor company ; provided
that such contracts should allow for novation to the independent system operator
in the same manner as specified in section 25(d); or

(ii) the independent system operator, once it has been established under
subsection (7} of this section;

(f) the successor company identified in subsection 1 (B} of this section shall, in
accordance with its licence purchase ancillary services pursuant to the terms of the
contracts for ancillary services that it has entercd intc with successor generating
companies and with the trading licensees described in subsection [ ¢a) of this section
and with independent power producers prior to the declaration under section 24
and it may also purchased ancillary services under the terms of contracts novated
to it under section 25 (d) (#), until. all such eentracts are novated fo an independent
system operator established pursuant 10 subsection (7) of this section;

(g) distribution licensees shall purchase electrical power in accordance with
their obligations to purchase under subsection (I) (b} and (d) of this section and
pursuant to those obligations that have been novated to them under subsection (I}
(a) of this section, and may also purchase other supplics of power from generation
licensees and trading licensees, all in accordance with the terms of their respective
distribution licences; and

(k) eligible customers shall purchase power in accoradance with their obligations
to purchase under subsections (I) (b} and (d) of this section and pursuant to those
obligations that have been novated to them under subsection (I) (a) of this section,
and may also purchase other supplies and powers from generation licensees or
from frading licensees,

{2) The Minister shall recommend to the President for approval of market rules,
to be developed by the system operator:

{a) for the operation of the national grid by the system operator ; and

(b} for the establishment and governance of markets related to electricity and
ancillary services.

(3) In respect of markets for electricity and ancillary services, the market rules
may include provisions:

(a} goveming the making and publication of market rules;
(b) settlement of payments among different participants;

(c) authorizing and governing the making of orders by the system operator,
including orders:
(1) imposing financial penalties on market participants;
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(i) authorising a personto participate in the markets ; or
(i) terminating, suspending or restricuing a person's rights io participate in
the markets; and

(d) concerning the administration and enforcement of the market rules, including
provisions  for market rule amendments, dispute resolution, penaltics and market
surveillance.

(4) Amarketrule may be general or particular in its application.

(5) The system operator shall publish the market rules in accordance with the
Publication provisions within the market rules and shall make the market.mles available
for public inspettion during normal business hours at the offices of the system operator.

(6) Amendments to the market rules shall be developed by the system operator
in accordance with the amendment provisions in the market rules, provided that all
amendments shall be approved by the Commission before they come info force and
provided that the system operator shall, in accordance with the market ruies, publish
any proposed amendment to the market rules at least 22 days before the proposed
amendment comes into force.

(7) At any time following the declaration of a substantially privatised market
under section 24, the successor company identified in section 25 (b} may transfer the
function of system operation to an independent system operator on such terms and
conditions as the Commission may direct and on such transfer, the independent system
operator shall be subjcct to the same powers and duties as have been imposed on the
transferring successor company under this Act in refation to system operation.

27. The Minister may issue a directive to the Commission specifying the class
or classes of end-use customers that, from time to time, shall constitute eligible
customers under this Act.

28. If the Minister determines, following consultation with the President, that a
directive given under section 27 will result in decreasing eleciricity prices to such an
extent that a trading licensee or a distribution licensee would have inadequate revenue
to enable payment for its committed expenditures or is unable to eam permitted rates
of return on its assets, despite its efficient management, the Minister may issue firther
directives to the Commission or the collection of a competition transition charges
from consumers and eligible customers, the distribution of the funds collected to the
trading licensee described in section 25 (@) and to distribution licensees, and the
duration of the competition transition charge.

29. The Commission shall cstablish the amount of the competition transition
charge and the arrangements for the collection and distribution of the competition
transition charge, all in accordance with the Minister's directive or directives issued
under section 28.
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30 Prior to the making of the determinations set out in section 29, the Commission
Shall hold a public hearing to obtain the views of any interested parties.

PART III — ESTABLISHMENT, FUNCTIONS AND POWERS OF THE
NIGERIAN ELECTRICITY REGULATORY COMMISSION

31. — (1) There is cstablished a commission to bc known as the Nigerian
Electricity Regulatory Commission, which shall be a body corporate with perpetual
succession which can sue orbesuedinits corporate name anc subjectto this Act, perform
allacts that bodies corporate may by law perform.

(2) Theheadguarters of the Commission shall be at Abuja.

32. — (1) Subject to this Act, the Commission shall have the following principal
objects;

{a} to create, promote, and preserve efficient industry and market structures,
and to ensure the optimal utilisation of resources for the provision of electricity
SETVICES;

(b} to maximise access to electricity services, by promoting and facilitating
consumer connections o distribution systems in both rural and urban areas;

(¢) toensure that an adequate supply of electricity is available to consiumers;

{d) to ensure that the prices charged by licensees are fair to comsumers and are
sufficient to allow the licensees to finance their activities and to allow for reasonable
earnings for efficient operation ;

(e} to ensure the safety, security, reliability, and quality of service in the production
and delivery of electricity to consumers;

(i to ensure that regulation is fair and balanced for licensees, consumers,
investors, and other stakeholders ; and

(g) to present quarterly reports to the President and National Assembly on its
activities.

(2) For the furtherance of'the objects referred to in subsection (1) of this section,
the Commission shall perform the foliowing functions :
(@) promote competition and private sector participation, when and where
feasible;
(b) establish or, as the case may be, approve appropriate operating codes and
safety, security, reliability, and quality standards;
(c) establish appropriate consumer rights and obligations regarding the provision
and use of clectricity services;
{d} license and regulate persons engaged in the generation, transmussion, system
operation, distribution, and tradingn_of c;_l__u;_c:_@ty; B
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(e) approve amendments to the market rules :
{f) monitor the operation of the electricity market ; and

fe) undertake such other activities which are necessary or convenient for the
better carrying out of or giving effect to the objects of the Commission,

(3) In the discharge of its functions, the Commission shall consull, from time to
time, and to the extent the Commission considers appropriate, such persons or groups
of persons who may or are likely to be affected by the decisions or orders of the
Commission including. but not limited to licensees. consumers, potential investors,
and other interested parties.

33. —(1) The Mutnister may issue general policy directions to the commission
on matters conceming electricity, including directions on overall system planning
and co-ordination, which the commission shall take into consideration in discharging
its functions under section 32 (2), provided that such directions are not in conflict with
this Act or the Constitution of the Federa! Republic of Nigeria

34.— {1} Subject to subsections (2) and {3) of this section, the Commission
shall constst of seven full time Commissioners appointed by the President subject to
confirmation by the Senate.

{2) In selecting potential nominees, the President shall ensure that mdividuals
are chosen, from both the public and private sectors, for their experience or professional
qualifications n the following fields or areas ol competence :

(¢) generation, transmission, systei operation, distribution or marketing of
electricity ; and

{h) law. accountancy, economics, finance or administration.

{3} The seven Commissioners shall be appointed 10 reflect one Commissiaoner
per geo-political zone and a chairman from any zone.

35—(1) Subject 1o this Part. a Comumissiener shall hold office for a period of
five years. provided that. to ensure continuity in the Commission, the period of
appointment of the first seven Commissioners shall be as follows :

{a} the Chairman shall be appoinied for five years ;

7h) the Vice Chairman and other Commissioners shall be appointed for four
years.

(2} A Commissioner shail not continue i office after the expiry of his term.
(3) Subject to section 36. a Commissioner shall hold office on such terms and

conditions as the President may fix in relation to commissioners generally.

{43 A Commissioner whose terim of office has expired 1s eligible for reappointment
for another term and no more.
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{5) All appointments or re-appointments of Commissioners shall be made before
expiry of their term of office in accordance with section 34 of this Act.

36.—({1) A person shall not be appointed as a Commissioner who:

(a) is neither a citizen of Nigeria nor permanently resident in Nigeria; or

(b has a financial interest in any business connected, either directly or indirectly,
with generation, transmission, systern operation, distribution or trading of electricity
in Nigeria, or is engaged in any activity (whether for remuneration or otherwise)
connected with any such service or system, or is a relative of a person who has such
an interest or is engaged in such an activity, tnless the President is satisfied that the
interest or activity 1s in effect passive and will not interfere with the person’s impartial
discharge of his duties as a Commissioner, or unless the financial interest 1s
terminated prior to the appointment taking effect, or

fc) has, in terms of a law in force in any country:

(i} been adjudged or otherwise declared insolvent or bankrupt and has not
been rehabilitated or discharged, or

{ii) made an assignment to, or arrangement or compaosition with, his creditors
which has not been rescinded or set aside, or

(d) has, in terms of a law n force in any country :

(i) been adjudged, by a court of competent jurisdiction, to be of unsound
mind,

{iij been banned from practicing his profession, or

{iii) been convicted of an offence and sentenced to a term of imprisonment
imposed with or without the option of a fine, whether or not any portion has
been suspended, and has not received a [ree pardon.

(2) A person who holds the office of Commuissioner, and for a period of two years
after he ceases to be a Commissioner for any reason whatsocver, shall not acquire,
hold or maintain, directly or indirectly, any interest, office. employment or consultancy

.arrangements, either for remuneration or otherwise, connected with the generation,

transmission. system operation, distribution or trading of electricity in Nigeria or any
activity connected with any such service or system and if such person acquires any
such interest involuntarily or by way of succession or testamentary disposition, he
shall divest himself from such interest within a period of three menths of sich interest
being acquired.

37. A Commissioner shall vacate his office and his office shall become vacant

(a) three months after the date upon which he gives notice in writing to the
President of his intention to resign.

(b) on the date he is convicted :
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(1) in Nigeria, in respect of an offence; or

(i outside Nigenia, in respect of an offence involving financial impropriety or
any conduct which, if committed in Nigeria, would constitute an offence; or

(¢} if he becomes disqualified under sections 36 (1) (a). (b), (c) or (d), to hold
office as a Commissioner; or

(d) it he is required under section 38 to vacate his office; or
(e) when he attains the age of 70 years, whichever is earlier,

38 ~-~ (1) The President shall require a Commissioner to vacate his office if the
commissioner;

(a) has, subject to section 36 (2), been found to have conducted himself in a
manner that renders him unsuitable as a Commissioner, including a contravention
ofsection 43 or section 57 (2); or

(b) has failed to comply with any term or condition of his office fixed by the
President under section 35 (3); or

{c/ is mentally or physically incapable of efficiently carrying out his functions as
a Commissioner; or

(d) the Commissioner is convicted of an offence in respect of which a sentence
of imprisonment without the option of a fine has been imposed, whether in Nigeria
or outside.

(2) A commissioner shall not be removed unless the request is supported by a
simple majority vote of the Senate.

39. Subject to section 40 (6), on the death of, or vacation of office by a
Commissioner, the President shall nominate a candidate to fill that vacancy, and submit
that nomination to the Senate, within one month, in accordance with section 34.

40, — (1) The President shall designate one of the Commissioners as Chairman
who shall be the Chief Executive and Accounting Officer of the Commission and
another Commissioner as Vice-Chairman.

(2) A Commissioner whose term of office has expired is eligible for
reappointment for another term and no more.

{3) The Vice-Chairman shall retain his position as Vice-Chairman until his term of
office as a Commissioner is expired,

(4) The Vice-Chainnan shall perform the Chairman’s fimctions whenever the Chairman is
for any reason unable to perform them.

(5) The Chairman or Vice-Chairman may at any time resign his office as such by
one month’s notice in writing to the President.
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(6) Whenever the office of Chairman or Vice-Chairman falls vacant, or on the
death of the Chairman or Vice-Chairman, the President shall, within three weeks, select
another Commissioner to fill the vacancy under section 39.

41. — (1) The Commission shall meet for the dispatch of business as often as is
necessary or expedient and, subject to this section, may adiourn, close and otherwise
regulate its meetings and procedure as it thinks fit.

{2) The chaimnan or, in his absence, the Vice-Chariman shall preside at all
meetings of the Commission.

(3) All decisions of the Commission shall be on the basis of majority of the
members present and voting.

(4} The quorum for the meeting of the Commission shall be four and subject to
section 43, at all meetings of the Conunission each Conmunissioner present shall bave
one vote on each question before the Commission and, in the event of an eguality of
votes, the Chairman shall have a casting vote.

(5) For a meeting of the Commission to review any previous decision or order
taken by the Commission, the quorum shall be no less than the Commissioners present
when the decision was taken or order was made.

(6) Without derogation from subsection (I} of this section, the Commission
may conduct its business by means of written resolutions signed by all the
Comunissioners, provided that, if any Commissioner requires that a matter be placed
before all the Commissioners for discussion, this subsection shall not apply to such
matter.

42, — (1) Commissioners shall be paid from the funds ofthe Commission:

(a) such remuneration, if any, as the Commission may from time to time
determine, having regard to the recommendations of the National Salaries, Incomes
and Wages Commission; and

(b) such allowances, if any, as the Commission, may from time to time determine,
having regard to the recommendations of the National Salaries; Incomes and Wages
Commission, to meet any reasonable expenses incurred by such Commissioners in
connection with the business of the Commission.

(2) While making recommendations, the National Salaries, Incomes and Wages
Commission shall have due regard to the following principles:
{a) the specialised nature of work to be performed by the Commission;

(¥ the need to ensure the financial self-sufficiency of the Commissioners;

fc) the salaries pald in the private sector to individuals with equivalent
responsibilities, expertise and skills; and

{d} the nature of the expenses incurred by the Commissioners, including national
and international travel expenses.




Electric Power Sector Reform Act 2005

No.6 A%

43,— (1) ifa Commissioner :

(@) acquires or holds a direct or indirect pecuniary interest in any maiter that is
under ¢onsideration by the Commission;

{b) owns any property or has a right in property or a direct or indirect pecuniary
interest in a company or association of persons which results in the Commissioner's
private interests coming or appearing to come into conflict with his functions as a
Commuissioner;

(¢} knows or hasreason to believe that arelative of the Comumissioner:

(1) has acquired or holds a direct or Indirect pecuniary interest in any matter
that is under consideration by the Commission; or

(ii} owns any property or has a right in property or a direct or indirect pecuniary
interest in a company or association of persons which results in the
Commissioner's private interests coring or appearing to come into conflict
with his functions as a Commuissioner ; or

(d) If for any reason the private interests of a Commissioner come into conflict
with his functions as a Commissioner, the Comunissioner shall forthwith disclose
the fact to the Commission.

{2) A Commissioner rcferred to in subsection (I) of this section shall take no part
in the consideration or discussion of, or vote on, any question before the Commission
which relates to any contract, right, immovable property or interest referred to in that
subsection.

(3) A Commissioner shall, prior to accepting his appointment to the Commission,
make a declaration of assets in accordance with paragraph 11 of the Fifth scheduie to
the Constitution of the Federal Republic of Nigeria, 1999 and shall terminate all other
engagements for gain, including appointment to any office in the Public Service

(4} A Commissioner who contravenes subsection (1), (2} or (3) of this section
commits an offence and is liable on conviction to a fine not exceeding fifty thousand
Naira or imprisonment for a period not exceeding three months or to both such fine
and imprisonment.

44, —(1) No decision or act of the Commission or act done under the direction
of the Commussion shall be invalid on the ground that:

{a) there existed a vacancy or vacancies among the Commissioners ; or
(b} there existed some defect in the constitution of the Commission at the time
the decision was taken or act was done or authorised.

(2) If a Commissioner referred to in section 43 takes part in the consideration of
a matter in which his private interests are in conflicl with his functions as Commissioner,
the other Commissioners may subsequently ratify any such decision or actien.
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ﬁ::ceedmgs of 45, — (1) The Commission shall be entitled tc conduct its proceedings,
Commission. consultations and hearings at ils headquarters or at any other place in Nigeria.

(2) The Commission shall make regulations for the discharge of its functions and
for the conduct of 1ts proceedings, consultations and heanngs, including procedures
for the participation of licensces, consumers, eligible cusiomers and other persons.

Decisions and 46. — (1) The Chairman shall ensure that all Commission decisions and orders ;
orders cof the
Commission.

{a) contain the basis for the decision or order;
{B) are properly recorded in writing; and
{¢) are accessible to the public at reasonable times and places.

(2) The Commission shall issue written reasons in respect of any decisions or orders
afiecting the existing rights of any person, if the affected person requests such written
Teasons.

(3) The Commission may issue written reasens in respect of any other decision
ororder as the Commission deems necessary.

(4) Every recommendation, declaration, decision or order of the Commission,
if purporting to be signed by a person describing himself as the Chairman of the
Commission, or by a person describing himself as the Vice- Chairman acting in the
capacity of the Chairman, shall, uniess the contrary is shown, be deemed to the made
by the Commission and to have been so signed and may be proved by the production
of a copy thereof purporting to have been so signed.

(5) The Commission may make interim orders pending the final disposition of a matter

beforeit.
Commission 47. — (1) The Commission may hold & hearing of any matter, which under this
to give notice Act or any other enactment is required or permitted to conduct or on which is required

to interested or permitted to tzke any action and the Commission shall held public hearing on

parties matters which the Commission determine to be of significant interest to the general
public.

Commission (2) Where the Commission is required to, or otherwise decides to, hold a hearing,

to consult all persons having an interest in such matter shall, as far as reasonably practicable, be

fxlil';‘s fl’“ notified of the questions at issue and given opportunities for making representations if

&C cal -

questions. they so wish.

Questions of 48: When any matte arise; which entails the consideration of any professional

jaw may be or technical question, the Commission may censult such persons as may be qualified

referred to the to advise thereon,

High Court.

49, — (1) If any question of law arises from an order or decision, of the Commission,
the Commission may, on its own initiative or at the request of any person

direrttyaffected by —such—order Teserve that question for the decision of “theé High
Court.
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(2) Where a question has been reserved under subsection (I) of this section, the
Commission shall state the question m the form of a special case and file it with the
Registrar of the High Court.

50.— (1) Subject to this section, any person who is aggricved by:

(a) adecision ofthe Commission not to issue a licence; )

(b) any term or condition of a licence issued te him , or a refusal by the
Commission to specify a term or condition in 2 licence;

(c) arefusal by the Commission to renew a licence;

(d) any amendment of a licence or a refusal by the Commissien to amend a
licence;

(e) the cancellation of a licence,

{f} the grant or refusal by the Commissica to grant any approval or autherity in
terms of this Act;

(g) the outcome of any arbitqation or mediation by the Commission of a
dispute between licensees;

(h) adecision of the Commission with respect to prices or tariffs;

(i) any other decision of the Commission; may apply to the Comumission for

review of the decision, order or refusal.

(2) The Commission may, reconsider, vary or rescind its decisions betore
issuing a final decision, in accordance with such procedures as the Commission
may establish ; provided that such review or reconsideration shall be completed
within sixty days of the date it is requested.

51. — (1) On or before such date as the Minister may specify before the begirming
of every financial year, the Commission shall prepare and submit to the minister a
budget showing the expenditures which the Commission propeses to incur in respect
of that financial year in order to carry out the functions of the Commission.

(2) During any financial year, the Commission may prepare and submit to the
Minister a supplementary budget relating to expenditures which where inadequatety
provided for in the annual budget due to unforeseen circumstances.

(3) A supplementary budget shall be deemed to form part of the annuai budget
of the Commission for the financial year to which it relates.

(4) The Commission may vary a budget prepared under this section, provided
that ne variation may be made which has the effect of increasing the total amount of
expenditure provided for in the budget.

52. The funds ofthe Commission shall consist of:

fa) fees, charges and other income accruing to the Commission from licensees
and other things done by it in terms of this Act, excluding any fines or penalties
recovered pursuant to this Act;

(b} funds allocated io the Commission by the National Assembly, pursuant io a
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request by the Commission for additional funds required to meet its reasonable
expenditures; and

{(c) such other moneys as may vest in or accrue to the Commission, whether in
the course of its operations or otherwise.

53. If, following an eudit of the Commission's accounts under section 56, the

Surplus Funds auditors determine that a portion of the funds received pursuant to section 52 are

ofthe surplus to the budgeted requirements of the Commission, such surplus funds shall be

Commission. paid by the Commission to the Rural Electrification Fund established under Part IX of
this Act, subject to approval by the National Assembtly.

L 54. The financial year of the Commission shall be the period of twelve months
Financial year

of the ending on the 31st December in each year or such other period as the Minister may,
Commission. determine,
55. — {1) The “ommission shall ensure that proper accounts and other records
3“"“‘“3 of relating to such accounts are kept in respect of all the Commission's activities, funds
e . . + .. -
Commission. and property, including such particular accounts and records as the Minister may require.

(2) The Cemmission shall, not later than three months, after the end of the financial
year, prepare and submit to the Auditor General of the Federation and National Assembly
astatement of accounts in respect of that financial year.

(3) The Commission shall present quarterly reports on all its activities to the
president and National Assembly. ’

o 56. — (1) The Comunmission shall appoint an auditor in accordance with the
Augdit of the guidelines for the appointment of auditors issued by the Auditor-General of the
i‘lﬁ?wn& Federation.

(2) The accounts kept by the Commission under section 55 (I) shall be examined
by the auditor, .

(3) The auditor shall within six months after the end of each financial year,
make a report to the Commission and the Minister on the statement of accounts prepared
under section 55 {2) and such report shall state whether or not, in the opinion of the
auditor, the statemiént of accounts gives a true and fair view of the Commission’s
affairs.

{4) The Minister may require the Commission to obtain from its auditor such
other reports, statements or explanations in comnection with the Commission’s
operations, funds and property as the Minister may consider necessary, and the
Commission shall forthwith comply with any such requirement.

(5) Notwithstanding the provision of subsections (4) of this section, the Minister
shall authorise the Commission to publish its audited statement of accounts in two
national newspapers within one month foliowing the receipt of the auditor's report
under subsection (3} of this section, and the Commission shall thereafter publish the
statement of accounts in the manner that has been authorised.

87. — (1) The auditor shall be entitled at all reasonable times to require to be . _

TOWET 0T

suditors preduced to him all accounts and other records relating to each accounts which are
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kept by the Commission or its agents and to require frem any Commissioner or employee
or agent of the Commission such information and explanations as in the anditor’s
opinion ate necessary for the purposes oftheir audit.

(2) Any Comuissioner or employee or agent of the Commission who fails without
just cause to comply with a requirement of an auditor in terms of subsection (1) of this
section commits an offence and is liable on conviction to a fine not exceeding twenty
thousand Naira or to imprisonment for a period not exceedng months or to both
such fine and imprisonment

58. Any agreement, confract or instrument approved by the Commission may
be entered into or executed on behalf of the Commission by any persons generally or
specially authorised by the Commission for that purpose.

59. — (1) In addition to any report which the Commission is required by this
Actto submit to the Minister, the Commission:

() shall submit to the Minister such other reports as the Minister may require;
and
(b) may submit to the Minister such other reports as the Commission considers
advisable.

(2) The Minster shall publicly release any reports submitted pursuant to
subsection (1) of this section, within two months following the receipt of such a report.

60. — (1) The Commission shall employ such persons as it considers expedient
for the better exercise of the functions of the Commission.

(2) The terms and conditions of service, including remuneration, allowances
and pension benefits, of the staff of the Commission shall be as determined by the
Commission.

(3) Subject to subsection (5) of this section, the Commission may assign to its
staff such functions of the Commission as the Commission deems fit,

(4) Any assignment of functions under subsection (3) of this section may be
made either generally or specially and subject to such reservations, restrictions and
exceptions as the Commission may determine, and may be revoked by the Commission
at any time.

(5) Anything authorised or required by or under this Act to be done by the
Conmission, other than the making of final orders, may be done by any member of the
Commussion staff who has been authorised either generally or specifically by the
Commission to do so0.

61. No liability shall attach to the Commission or to any employee of the
Commission or to a Commmissioner for any loss or damage sustained by any person as
a result of the bona fide exercise or performance of any function which, by or in terms
of this Act, is conferred or imposed upon the Commission or the Commissioners.
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PARTIV- LICENCES AND TARIFFS

62. - (1) No person, except in accordance with a Hoence issued pursuant to this
Act or deemed to have been issued under section 98 (2), shall construct, own or
operate an undertaking other than an undertaking specified in subsection (2} of this
section, orin any way engage in the business of

{a) electricity generation, excluding captive generation;
{b) electricity transmission;

{¢) system operation;

(d) electricity distribution; or

(e) trading in electricity.

{2) Notwithstanding subsection (1} of this section, 2 person may construct, cwn
or operate an undertaking for generating electricity not exceeding I megawatt (MW)
in aggregate at a site or an undertaking for distribution for electricity with a capacity
not exceeding 100 kilowatts (KW) in aggregate at a site, or such other capacity as the
Commission may determine from time to time, without a licence.

(3) The Commission may issue an interim licence for any or all of the activities
specified in subsection {I) of this section to any person as specified under the Act for
a period not exceeding eighteen months, or such shorter period as may be specified in
this Act, if it determines that it is necessary in the public interest to do sa.

(4} The Commission shall have the power to resolve dispuies as to whether a
person is engaging, or is about to engage in a business for which a licence is required
under subsection (1) of this section.

(5) Any person who contravenes subsection {J) of this section commits an offence
and is liable on conviction to a fine not exceeding five hundred thousand Naira or to
imprisonment for a period not exceeding two years or to both such fine and
imprisonment.

{6) The Commission shall have the authority to order any person who contravenes
subsection (1) of this section to cease his operations, and to make such other orders
including an order to another licensee to disconnect facilities, as may be necessary to
prevent the continuation or reoccurrence of the contravention.

{7} The Commission shall have the authority to penalise a licensee for violations
of his licence terms and conditions or to cancel such licence in accordance with the
provisions ofthis Act.

63. — (1) A licensee shall comply with the provisions of his licence, regulations,
codes, and other requirements issued by the Comnission from time to time.

(2) Unless stayed by a court of competent jurisdiction, each licensee shall duly
implement or follow, as the case may be, Commission orders and written notices,
notwithstanding that the licensee has or may infend to take legal action challenging
any such order or notice.
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64. — (1) Subject to such terms and conditions as the Commission may fix in the
licence, a generation licence shall, as the circumstances may require, authorise the
licensee to construct, own, cperate and maintain a generation station for purposes of
generation and supply of electricity in accordance with this Act.

{2) Subject to this Act, the holder of a generation licence may sell power or
ancillary services to any of the classes of persons specified in the licence.

(3) The Commission may issue generation licences to:

{a) one or more of the successor companies formed under section 8, herein
described as a "successor generation company” ; or

(b} one or more entities that are not successor companies formed under section
8, herein described as an"independent power producer.”

65. — (1) Subject to such terms and conditions as the Commission may fix in the
licence, a transmission licemee shall authorise the licensee to carry on grid construction,
operation, and maintenance of transmission system within Nigeria, or that comnect
Nigeria with a neighbouring jurisdiction.

{2) The transmission Hcensee that {3 a sucecessor company formed under section
8 may also have obligation to canry out sysiem operation, including the procurement
of anciliary services, pursuant to the terms of a system operation licence issued by the
Comumission to such licensee.

66. — (1) Subject to such terms and conditions as the Commission may fix in
the licence, a system operation licence shall authorise the licensee to carry on system
operation, including, but not limited to, the following activities as may be specified in
the licence:

(a) generation scheduling, commitment and dispatch;

(b} transmission scheduling and generation outage co-ordination,
{c) transmission congestion management;

{d} international transmission co-ordination;,

(e) procurement and scheduling of ancillary services and system planning
for long term capacity;

{f administration of the wholesale electricity market, including the activity of

administration of settlement payments, in accordance withthe market rules; and

(g} such other activities as may be required for reliable and efficient system
operation.

(2) All contracts for procufing ancillary services shall be awarded according to
an open transparent and competitive manner, pursuant to a procedure established by
the Commission, unless the circumstances require otherwise and the Commission
allows orrequires an alternative method.
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67. — (1) Subject to such terms and conditions as the Commission may fix in
the licence, a distribution licence shall authorise the licensee to construct, operate
and maintain a distribution system and facilities, including, but not limited to, the
following activities as may be specified in the licence:

(z)  the connection of customers for the purpose of receiving a supply of
electricity;
(b) the installation, maintenance and reading of meters, billing and collection;
and
(c) such other distribution service as may be prescribed for the purposes of this
section .

(2) A distributien licensee may also have the obligation to provide electricity te
its distribution costumers, pursuant to the terms of a trading licence issued by the
Commission to the distribution licensee.

(3) A disiribution licensee that has a trading licence issued under subsection (2)
of .this section may purchase power for resale from another trading licensee and may,
with the prior approval of the Commission, purchase power from other sources except
for the rights and obligations of the trading licence described in section 25 (@) novated
to a distribution licensee under seétion 26, all contracts for bulk purchase of power by
a distribution licensee shall be awarded according to an open, transparent, and
competitive manner, pursuant to a procedurc established by the Commission, unless
the circumstances require otherwise and the Commission allows or requires an
alternative method.

68. — (1) A trading licensee shall be permitted to engage in the purchasing, selling,
and trading of electricity and the Commission shall have the authority to determine
the terms and conditions of trading licences as may be appropriate in the circurmstances,
and having due regard to the nature of the activities in which the licensee intends to
engage.

(2) The Commission may also issue temporary bulk purchase and resale licence,
giving the licensee, the ability to purchase electrical power and ancillary services
from independent power producers and successor generation companies for the purpose
of re-sales to one or more other licensees, or to an eligible customer.

Restriction
on licences.

(3) All contracts for purchase of eiectrical power and ancillary services by the
holder of such temporary Hcence shall be awarded according to an open, transparent,
and competitive nanner, pursuant to a procedure established by the Commission,
unless the circumstances require otherwise and the Commission allows or requires an
alternative method.

69. — (1) A licensee shall not, except as provided in section 26 (7), assign or cede
his licence or transfer his undertaking, or any part thereof, by way of sale, mortgage,
lease, exchange or otherwise without the prior consent of the Commission provided
that, should the Commission determine that in any instance the circumstances so require,
it may establish licence terms and conditions providing its specific or general consent
for any or ail of the foregoing.



Electric Power Sector Reform Act 2605

No.6 A107

(2) No licensee shall, without the prior written consent of the Commussion, acquire
by purchase or otherwise, or affiliatc with, the licence or undertaking of any other
licensee or person that is in the business of electricity generation, transmission, system
operation, distribution, or trading, other than as provided for in sections 65(2), 67(2) and
68, provided that the Commission may, as part of its consent, impose conditions
such as, but not limited to, adherence to codes of conduct approved by the Conimission.

70. — (1) An application for & licence shall be made to the Commission in the
form and manner prescribed and be accompanied by the prescribed fee and such
information or documents as may be prescribed or as the Commission may require.

{2) Within thirty days afler applying for a licence under subsection (1) of this
section, the applicant shall, at his own expense, cause a notice of the application to be
published in a newspaper circulating in the area in which he intends o operate as a
licensee, and in a separate, national circulation, newspaper in accordance with such
directions as may be given by the Zommission, stating the period, prescribed by the
Commmission, within which objections or representation in connection with the
application may be made to the Commission, and the Commission shall not issue any
licence until all objections or representations received by the Commission have been
considered and determined.

(3) An applicant for a licence who owns, or a licensee who acquires, more than
ten per cent or such other percentage as the Commission may specify, of the shares in
a body corporate which has applied for or hoids another licence issued by the
Commission shall disclose such interest to the Commission.

(4) Subject to subsection (5) of this section, if op consideration of an application
that satisfies the requirements of subsection (I} of this section, the Commission is
also satisfied that;

fa) the applicant is likely to comply with such provisiens of this Act, including,
without limitation, all codes of conduct, standards, regulations and licence terms
and conditions, as apply to the service or system it intends {o provide or operate
and

() the grapt of the licence is in_the public interest; the Commission shall issue

An application
for a licence.

the appropriate licence, as the case may be, to the applicant.

{5y If on consideration of an application that satisfies the requirements of
subsection (i) of this section, the Commission is not satisfied as to the additional
matters referred to in subsection (4), it shall refuse to issue a licence to the applicant,
but before refusing to issue the licence on the ground that it is not satisfied as to the
matters referred to in subsection (4) of this section, the Commission sball notify the
applicant in writing that it proposes to refuse the application and of its reasoms for
doing so, and shall afford the applicant an adequate opportunity to make representations
inthe matter.

(6¢) The period between the Commission's receipt of an application under
subsection (1)} of this section and all documents and information submitied in support
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of it, and the date on which it notifies the applicant of the adequacy of the documents
and information, skall not exceed one month.

{7} The period between the Commission’s receipt of an application that satisfies
the requirements of subsection (1) of this section, and the date on which the Commission
notifies the applicant of its decision or proposed decision in accordance with subsection
(4) or subsection(5). as the case may be, shall not exceed six months.

(8) Notwithstanding subsections (1) to {7) of this section, the Commission may
establish simplified procedures for undertakings and businesses that are hrruhed in size
and scope 50 as to expedite the application and licensing process.

71. — (1) A licence shall be issued subject to such terms, and conditions as may
be prescribed, or as the Commission may reasonably detenmine, including terms and
conditions prescribing the use of a tariff methodology approved by the Commission
under section 76.

(2) Withour derogation from subjection (1) of this section, the terms and
conditions of a licence may require the licensee to:

faj enter into agreemmnents on specified terms with other persons for the provision
of oruseofelectric lines and associated equipment operated by the licensee;

(b) purchase power and other resources in an economical and ransparent
manner;

{c) refer disputes for arbitration, mediation, or determination by the Commission.,

(3) In the case of a licence issued to an applicant referred 1o in section 70 (3), the
licence may be issued subject to the condition that the licensee shall divest itself
within a specified time of any holding of shares In another licensee or such other
conditions, including adherence to codes of conduct, that the Comrmission determines
to be in the publicinterest.

(4} In issuing or renewing a distribution licence, the Commission may impose a
condition requiring the licensee to make such reasonable provision as may be specified
by the Commission in the licence for the facilitation of rural electrification in  the
proximity of the service, having due regard to the tariff methodelogy established by
the Commissionunder section76. - e -

(5) A licence may require the licensee to provide information to the Commission
on a periodic basis, in such form and detail as the Commission may determine.

(6) Unless expressly indicated in the licence, the grant of a licence shall not
hinder or restrict the grant of a licence to another person for a like purposeand, in the
absence of such an express indication, the licensee shall not claim any exclusivity,
provided that the Cormmnission may allow a licensed activity to be exclusive for al} or
part of the period of the licence. for a specific purpose, for a geographical area, or for
some combination of the forgoing

(7) A licence may contain tenns and conditions for the licence to cease to have
affect or to be modified or amended by the Commission in such circumstances as may
be specified in the licence or as may be determined by the Commission.
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(8) Asaconditionofits licence, every licenseeshall. unless expressiy exempted
by its licence, prepare and submit to the Commission each year such accounting
mformation as the Commission may require.

(9) The Commission shall include in each licence such details as 1t determines or
are required regarding the rights and obligations of the licensee, and procedures to be
followed, atthe end of 1ts licence term.

(10) A licence shall be valid for a period of up to , but not excesding ten vears,
provided that the Commission may extend the pericd of a licence taking into account
the nature of the undertaking or business, for an additional period not exceeding five
vears ata time it determines that it 1s in the public interest to do so.

(11) Every licence shall be deemed 1o contain a provision that the licensee comply
with the market rules to the extent applicable to the licensee.

72.— (1) Subject 1o the provisions of this Act, the holder of a licence may apply
for arenewal of the licence before itexpires.

(2) An application for renewal of a licence shall be made to the Commission
in the form and manner and within the period prescribed by the commission, and it
shall be accompanied by the prescribed fee, if any.

{3)Section 71 applies, mutatis mutandis, to the renewzl of licences.

73. — (1) Subject to this section, the Commission may, at any time, amend a
licence or any term or condition of a licence:

{aj ifthe licensee requests the amendment: or

(h) if the amendment is pursuant to a condition of the licence imposed under
section 71{7);or

(c) upon receiving a complaint from any consumer, eligible customer, consimer
association. asseclation of eligible customers, or other licensee; or

(d)or its own initiatve,

(2) Where a licensee makes an application for the amendment of a licence, the
licensee shall publish a notice of the proposed amendments to the licence in accordance

with such directions asmay be given by the-Commission, stating the period,-preseribed
by the Commission, within which objections or representations in connection with
the amendments may be made 10 the Commission, and the Commission shall not
amend any licence until all objections or representations received by the Commission
have been considered and determined.

{3) In the case of an application proposing amendments to a licence of a licensee
who provides services to an area covering a building or place occupied by the Federal
Ministry of Defence for defence purposes, the Commission shal] obtain the consent
of the FederalMinstry of Defence before making the amendment to the licence.

(4) Before making amendimentsin a licence otherwise than on the application of
the licensee. the Commission shall publish the proposed amendments, stating the
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Period within which objections or representations may be made to the Commission,
and the Commission shall not amend any such licence until all such objections or
representations received by the Commission have been considered and determined.

Cancellation 74.——(1}YUpon:
of licences.
fa) receiving a complaint from any consumer, eligible customer, consumer
association, association of eligible customers or other licensee, or

(%) on its own 1mtiative, the Commission may inquire into the conduct or
functioning of any licensee in carrying out the licensee’s obligations under this Act,
rules or regulations, codes of conduct, or the terms and conditions of the licence.

{2) Subject to this section, and after an inquiry, includmg an opportunity for the
licensee to show cause as to why the licence should not be cancelled, the Commission
may cance! any licence if, in its opinion:

{a) the licence was issued through fraud or the misrepresentation or nondisclosure
ofamaterial fact by the licensee; or

fb) the licensee has willfully or unreasonably coniravened any provision of this
Actthat is applicable to the licensee; or

{c} the licensee has failed to comply with any term or condition of the licence,
the breach of which is expressly declared by such licence to render it lable to
cancellation; or

{d) the financial position of the licensee is such that he is unable to fully and
efficiently discharge the duties and obligations imposed by the licence.

(3) Before cancelling a licence under subsection (2) of this section, the
Commission shall notify the licensee in writing of its intention to cancel the licence
concerned and the reasons for doing so, and shall allow the licensee an opportunity to
demonstrate, within 60 days following the delivery of such a notification , that
circumstances have changed such that cancellation may no longer be warranted.

{41 1f, at the expiry of the inquiry and any further opportunity to be heard, ynder
subsections (2) and (3) of this section, the Comumission 1s satisfied for any reason
specified in subsection {2) of this section that it is in the public interest that the hcence
concerned should be cancelled, the Commission may, by notice in writing to the
licensee, cancel the licence or take such other action as it considers appropriate.

(5) Notwithstanding subsections (2) to (4) of this section, instead of cancelling
a licence, the Commission may aliow the licence to remain in force, subject to such
further terms and conditions as it may deem necessary to impose, and such terms and
conditions shall form part of the licence.

_ {63 In the event that the Commission decides to cancel licence, it shall serve
on the licensee a notice of cancellation fixing the date on which the cancellation shall
take effect and the Comnussion may make orders in regard to the under taking of the
licencee, including an order for the sale of the undertaking of the licensee, as are, in
the opinion of the Commission. necessary  for mnamtaining continuity in the provision
ofelectricity service.
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75 — (1) Without derogation from its powers under sscticn 74, where the
Commission i satisfied thai a licensee is contravening, has contzvened or is likely to
contravene any of the conditions of the licence, the Comsmssion may serve upon
the licensee an order:

{a) requiring the licensee to do, or ot to do, such things as are specified in the
order for the purpcse of rectifying or aveiding airy comtravention or threatened
contravention of zry condition of the licence; and

(b) Stipulating the period within which any requireracn! refurred o in subsection

(1) () of this section shall be commenced and comnleted; and notice of the order
shall be published by ihe Commission in such manner 2 it copsiders appropriate to
draw the attention of other persons affected or bikel; ¢ be affzcted by the
contravention or threatened contravention of the licence.

(2) Before serving 2n order it terms of subscoting +1e of thiz section, the
Commission shall serve anotice upon the licensee concerned:

{a) specifying the grounds upon which the order iz 1o b issued and what the
Commission considers reasonably necessary for the pur, of jectifying or avoiding
any contravention or threatened contravention of any condition ofti ¢ licence:

(p) stipulating the maximum period that the Commissic. considers reasonzble
for the implementation of any requirement it proposes to order, and

fc) allowing the licensee, to make representations to the Commission within
such period from the date of service of the notice as it shali specir

section, the Commission may serve, or refrain from
terms of subsection (1), or serve an.order on different terms.

(4) An order served under subsection (1) of thie
for each day that the licensee subjected to the order is in d=
the order, not to exceed ten thousand Naira for each such day.

76.— (1) The follswing activities are subject to tariff regui

(a) generation and frading, in respect of which leences arc
this Act, and where the Commission considers regulztion
preventabuses of rarket power; and

(b} transmission, distribution and system operation, @3 &ooai of whlsh Lesnces
are required under thic Act.

{2} Prices for the activities referred to in subsection {1
regilated according to one or more methodologies adopiec by the Coram
regulating electricity prices and such tariff methodologies shall:

(a) allow ¢ licensee that operates efficiently to recover thz fi
activities, iticluding a reasonable return on the capital invested in: th= ¢

Enforeement
«0f licences.
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{b) provide incentives for the continued improvement of the technical and
economic efficiency with which the services are provided;

{e) provide incentives for the contimued improvement of quality of services;

(d) give to consumers economicaliy efficient signals regarding the costs that
thelr consumption imposes on the licensee's business ;

fe) avoid undue discrimination between consumers and consumer categories,
and
{f) phase outor substantialty reduce cross subsidies.

(3) The Commission shall take into account any subsidy provided by the power
Consumer Assistance Fund under this Act or from any other source, whether direct or
by way of favourable financing terms, or i any other manner, in establishing jts tariff
methodologies, )

(4) Notwithstznding subsection (2) of this section, the Commission shall have
the authority to establish tariff methodologies that reflect the terms and conditions -of
acontract between licensees or between a licensee and one or more eligible customers.

{5) Notwithstanding subsection (2) (e} of this section, in establishing tariff
methodologies the Commission may differentiate among consumers on the basis of
differences in total electricity consumption, the time periods on which electricity is
consumed, load factors, power factors, voltage levels, location within the country and
other such criteria as may affect the cost of providing a service and may allow a lifeline
tariff for some consumers.

(6) Prior to approving z tariff methodology, the Commission shall give notice in
the Official Gazette, and iv one ¢+ more newspapers with wide circulation, of the proposed
establishment of a fariff methodole . indicating the period within which objections or
representations in connection with the same may be made to the Commission.

(7) Inpreparing a tariffmethodology, the Commission shall:

(a) consider any representations made by licence applicants, other licensees,
consumers, eligible customers, consumer associations, associations of eligible
customers and such other persons as it considers necessary or desirable;

(b} obtain evidence, information or advice from any person who, in the
Commission's opinion, possesses expert knowledge which is relevant in the
preparation of the methodology.

(8) The Commission shall fix the date on which the tariff methodology shall
come into operation and it shali cause notice to be given in the official gazette of that
date.

(9) If it appears to the Commission that a tariff methodology should be changed,
the Commission shall give notice in the Official Gazetie, and n one or more newspapers
with wide circulation. of the proposal 1o change the methndology, indicating the perlod
within which representations in cannection with the proposal may be made.
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{10) After taking into account any objections Or representations received in
response to a notice issued under subsection {9) of this section, the Commission may
confirm the proposed changes to the tariff methodology and the provisions of
subsection (8) shall apply mutatis mutandis.

(11) Every person upon whom any function has been conferred or imposed in
connection with setting tanffs, shall be bound by a tariff methodology that has come
into operation under subsection (8) or subsection (10) of this section.

(12) Every licensec shall keep at his office a current copy of the tariff
methodology applicable to that licensee and shall make a copy available for mspection
on request by any person free of any charge during the licensee's normmal working
hours.

(13) Any fines or penaities levied againgt a licensee in terms of this Aet or any
other law or regulation shall not be rechargeable to fe licensee's enstomers.

(14) Any person or licensee who contravenes or condones the contravention of
the provision of subsection (13) of tlis section shall be liable to a fine two times the
charge to the licensee’s customers or to imprisonment of not more than one year or to
both such fine and imprisonment.

PART V — ACQUISITION OF LAND AND ACCESS RIGHTS

77. ~— (1) Where a generation licenseg, transmission licensee or a distribution
licensee, or a proposed licensee for generation, transmission or distribution serviges,
requites any land in connection with its obligations under its licence or a proposed
licence, such licensee may apply to the Commission, in such forfn as the Commission
may prescribe, for a declaration that the land js required for purposes of genperation,
transmission or distribution of electricity.

(2) The Commission may call for such further information as the Commission
may deem necessary in commection with an application submitted under subsection
(1} of this section and in considering the application made under subsection (1) of this
section, the Commigsion may invite and consider submissions from the Commissioner
of Lands ofthe State where the concerned land is siteated.

(3) After holding such enquiry as the Commissionp may consider necessary, the
Commission may, subject to such exceptions as it may have included in the relevant
licence .and subject to such further conditions as it may specify, declare that the land
identified by the licensee, with such modifications to its boundaries as the Commission
may specify, is required for the purposes of generation, transmission or distribution
of electricity. =

{4) No such declaration shall be given without granting to the person having an
interest in the land under consideration an adequate opportunity to make representatiors
against such declaration.

(53) The Commission shall not act under subsection (3) of this gection unless it
is satisfied, upon representations made by the licensee or proposed licensee concemed,
that the electricity generation, transmission or distribution concgmed is not othetwise
practicable.
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(6) Following a declaration by the Comumission under subssction {3) of thiz
Section, the President, shall issue a notice in the Gazenc to ihe effect thet the fend i
required by the Government of the Federation for the public purpose of the Federzion

(7) Notwithstanding the provisions of subseciion {3} of ihis secticn, the
exceptions and conditions mentioned therein shall include such excestions and
conditions as appear to the Commission to be necessary or expedient for the purposc
of ensuring:

{a that the physical environment is pretected;

(b) that there is no greater damage to streets or interference with traffic than is
reasonably necessary; and

(c) that funds are available for meeting any liabilities which may znse from the
exercise of any rights or powers under subsection (I) of this section.

(8} Any person who is aggrieved by any decision of the Commission made under
subsection (3) of this section may appeal against such decision in accordance with this
Act

(9) Where the President issues a notice under subsection (6}, the Governor shall,
in accordance with the provisions of section 28 (4) of the Land Use Act, revoke the
existing right of occupancy respecting the land and grant a certificate of occupancy in
favour of the concerned licensee in respect of the land identified by the Comumission
in such notice and the grant of such certificate, the right of occupancy over the land
shall vest in such licensee to the exclusion of the previous holder of the right of
occupancy respecting the land, who shall be entitled to claim compensation in
accordance with the provisions of the Land Use Act.

(10) A generation licensee, transmission licensee and distribution licensee shali
be entitled to access rights over lands, buildings and streets for discharging its
obligations under its licence to the extent and in the manner prescribed in reguiations
issued by the Commissiorn:.

(11) If a licensece, who has been given a right of occupancy over land under
subsection (8) of this section, ceases to require the land for the purposes of the hcensed
activity, then the licensee shall offer the land to the previous holder of the right of
occupancy, for repurchase at an amount equivalent to the amount of compensation
paid to the previous holder under subsection {9) and the provisions of the Land Use
Act and if the previous holder declines the offer to repurchase, 'he licensee may offer
the right of occupancy to any other person om such terms and conditions as the
Commissionmay direct.

78.— (1) in this section:

“authority” includes a local authority and a statutory body; “conduit™ includes
a tunnel or subway;
“relevant conduit” means:
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(@) 2 water main or any other conduit maintained by a water authority for the
purpose of conveying water from one place to another; or

(b) apublic sewer.

(2) The functions of an authority with control of a relevant conduit shall
include the power to:

(a) carry out, or to authorise any person fo carry out, any works in relation to
that conduit for or In connection with the installation, maintenance, adjustment,
repair or alteration of apparatus for purposes connected with the transmission or
distribution ofelectricity;

(b} kecp the electricity apparatus installed in that conduit or to authorise any
other person to keep that apparatus so installed;

(c) authorise any person to enter that conduit to iospect electricity apparatus
kept installed there;

(d) enter into agreements ¢n such terms, including terms as to the payments to
be made io the authority, as it deems fit, in connection with the doing of anything
authorised by or under this section; and

{e) carry on an associated business consisting of the making and carrying out of
such agreements.

(3) where any enactment expressly or impliedly imposes any limitation on the
use to which a relevant conduit may be put, that limitation shall not have effect so as
to prohibit the doing of anything authorised by or under this section.

(4) Where the doing by an authority with control of 2 public sewer of anything
authorised by this section would, apart from this subsection, constitute a contravention
of any obligation imposed (whether by virtue of any conveyance or agreement or
otherwise) on a licensee, the doing of that thing shall not constitute such a contravention
to the extent that it consists in, or in authorising, the carrying out of works or inspections,
or keeping of apparatus, wholly inside a public sewer.

(5) Subject to subsection (3) and (4) of this section, subsection {2) of this
section is without prejudice to the rights of any person with an interest in land on,
under or over which a relevant conduit is sttuated.

79. — (1) Any person who desires to construct or extend any railway, road or
any works for telecommunications shall :

(a) give one mornth's notice in writing to the Commission of his intention to
comimence such constuciion or extension; and

(b} furnish the commission with a plan of the proposed railway, road or
telecommunication works, together with the particulars showing the manner and
position in which the railway, road or telecommunication works are intended to be
constructed or extended and carmried on and such further information as the
Commission may require; PROVIDED that this subsection shall not apply to the
construction or extension of works or ielecommunication works as may be prescribed
by the Commission.
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(2} If it appears to the Commission that:

(a) the operation of or the equipment to be used in connection with raitway, road
or tclecommunication works referred to in subsection (I) of this section 1s likely to
affect injuriously or interfere with the work or maintenance of electricity lines or the
carrying on by alicensee of a system; or

(B) any electricity line is being affected injuriously or interfered with by the
construction or operation of or the equipment used in connection with;

{1 a railway, road or telecommunication work referred to 1n subsection (1),
or

(ii) anv railway, road or telecommunication work or other operation
whatsocever; the Commission shall notify in writing the person constructing or
operating the railway or works of the action which that person is required to make
in order to remedy o~ prevent the injury or interference.

(3) A person referred to in subsection (3} of this section who, after receipt of a
notice in terms of that subsection, proceeds with the construction or operation of the
equipment concerned or continues to operate the railway, road or telecommunication
works without complying with the terms of that notice shall be liable to any licensee
for all loss and damage caused to the licensee by the person's failure to comply with
the terms of that notice.

PART VI — CONSUMER PROTECTION AND LICENSEE PERFORMANCE STANDARDS

89. — (1) The Commssion shall develop, in consultation with the licensees, the
following materials:

{a) customer services standasd:;

{b) customer compiaint handling standards and procedures;

(cj codes of practice for the provision of assistance to special needs customers,
such as the blind or disabled, the elderly or severely ili;

(d) procedures for dealing with, and assisting where necessary, customers who
have difficulty inpaying bills;

fej procedures for applying for electricity service,

() procedures for disconnecting non-paying customers or for those breach of

otiter terms and conditions of'an applicable tariff or contract; and
{g) the information to be provided to consumers and the manner of its
dissemination,

(2) Standards and procedures developed by the Commission shall be adhered to
by the applicable licensees and shall be published by the applicable licensees in such
manner and by such means as the Commission may direct.

(33 The Com ;
who do not enjoy regutar power supply.

shill esizblish standards for compensation to consumers
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81. — (1) The commission shall develop, in consultation with licensees and other
interested parties, the following performance standards and codes:

(a} standards of overall performance in connection with the provision of electricity
supply services and in connection with the promotion of the efficient use of electricity
by consumers;

(b) such technical! codes and manuals as many be required for the safe, reliable,
and efficient operation of the system; and

(c) such other standards, codes, manuals as the Commission may require

(2) Standards, codes and manuals approved by the Commission pursuant to
subsection (1) of this section shall be binding on the applicable licensees and shall be
published by the applicable licensees in such manner as the Commission may direct.

(3) Different standards may be determined for different licensees under this
section.

PART VII — COMPETITION AND MARKET POWER

82. — (1) The Commission shall have a continuing responsibility to monitor the
Nigerian electricity supply industry in regard to its potential for additional competition
and to report on this subject, each year to the Minister and until such time as the
Minister has made a declaration under section 24 (3), the conteat of these reports shall
be as prescribed by section 24 (2}, thereafter, the content of these reports shall consider
whether any of the regulated services in the Nigerian eleciricity supply industry ought
to be exempted from tariff regulation.

(2) Upon a finding by the Commission that it is in the public interest, the
Commission, after consultation with the Minister, shail determine when, and under
what conditions, a regulated service may be exempt from tanff regulation, provided
that a licence fromn the Commission shall continue to be required.

(3) This section shall not be construed to limit the Commission's authority to
determine such matters as whether to restrict the introduction of competition to certain
geographical areas or to certain licensees or customers on a lemporary or permanent
basis.

(4) The Commission shall determine the pre-conditions and any transitional
arrangements required for a service to be offered competitively, including, codes of
conduct, rules regarding access to information, access to the electric system, and
constraints against undue discriminatior: in the offering of services.

(5) The Commission shall also have an ongoing responsibility to consider, in
respect of services in competitive markets, the prevention or mitigation of abuses of
market power, in its decisions and orders regarding matters such as, but not limited
to, licence applications and the grant of licences; licence terms and conditions; the
setting of prices and tamiffs; and whether or not to approve a merger, acquisition or
affiliation.

{6) In discharging its ongoing responsibility to monitor the electricity businesses and
markets to determine whether there is, or may be, an abuse of market power, the
Commission shall be entitled to:
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{a) require information from licensees;

{b) undertake inquiries; and

(c) establish or contract with an independent entity to provide monitoring
Services.

{(7) In the event that the Commission determines that there is an abuse of market
power, it may:

(@) issue cease orders as may be required; and
(b} levy fines not exceeding fifiy million Naira

PART VIII — THE POWER CONSUMER ASSISTANCE FUND

83, — (1) The Commission shal] set up and administer a fund under the name
“Power Consumer Assistance Fund” tq be yged for the purposes specified in subsection
(4} of this section.

(2) The Commission shall keep and manage the money and assets of the Power
Consumer Assistance Fund and shall handle the procedures for disbursement from the
Power Consumer Assistance Fund under this Act.

{3) The Power Consumer Assistance Fund shall consist of the following capital
and assets:

(@) the contributions delivered under section 85; and
(b) any subsidies received ftom the Federal Government of Nigeria as
appropriated by the National assembly.

{4) The Power Consumer Assistance Fund shall be used to subsidise underprivileged
power consumers as specified by the Minister.

84. — (1) The Conumissicn shall determine the contribution rates to be sent by
designated consumers and class of consimers and eligible customers to the power
Consumer Assistance Fund and the subsidigs to be disbursed from the Power Consumer,
Assistance Fund, in accordance with policy directions issued by the Minister, and subject to
subsection (2) ofthis section.

{(2) The Commission, while detetinlhing the contribution rates shall take into
consideration the .impact of such rates on eligible customers and consumers who have
to assume the burden of such contributions.

-=-~—85 —(1) All consumers and eligible customers liable to make contributions under
section 89 (1) shall make contributions to the Power Consumer Assistance Fund at the
rates and for the duration specified by the Commission under section 84( ).

(2) In making contributions to the Power Consumer Assistance Fund under
subsectionn (1), eligible customers shall pay contributions directly to the Commission.
Consumers shall pay contributions to their distribution licensee and the distribution
licensees shall compile such contributions and send them to the Commission. All
collections and payments shdli be made in accordance with regulations established by
the Commission. '
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86. — Where the minister has determined that subsidy payments from the power
Consumer Assistance Fund should be disbursed to distribution companies for electricity
supplied to designated consumers, or classes of consumers, the Commission shall
disburse the subsidy to such distribution companies at the rates and for the durations
specified by the Commission.

87. — Any person who fails to pay 1o the Commission or a distribution licensee,
within the prescribed time period, any amount owing under this Part shall be liable to
a fine not exceeding three times the amount owed.

ParT X — RURAL ELECTRIFICATION

88. — (1) There is established'an Agency, to be known as the Rural Electrification

Agency, which shall be a body corporate capable of suing and being sued in its corporate

name and, subject to this Act, of performing all acts that bodies corporate may by law
perform.

(2) (a) The Agency shall consist of seven members six whom shall be appointed
from the six geo-political zones
() The Minister shall draw up the structure of the Agency; provided that in the
composition of the membership due regard shall be given to professional competence,
stakeholder’s interest and geographical spread.

{3)The headquarters of the Agency shall be at Abuja.

(4) The Minister shall, not later thanone vear from the date of commencement
of this Act, prepare and submit for the approval of the president a sustainable and
coordinated Rural Electrification Strategy and Plan for Nigena.

(5) In preparing the Rural Electrification Strategy and Plan, the Minister shall
invite and consider the submissions of the Commission and the Rural Electrification
Agency.

(6) The Rural Electrification Agency, on such date each year as may be specified
by the Minister, shall submit to the Minister annual audited statement of accounts of
the Rural Electrification Fund e

(7) The accounts shall be audited by auditors appointed by the Rural
Electrification Agency with the approval of the Auditor - General of the Federation.

{8) The Agency shall not later than three months after the end of the financial
year propose and submit to the Minuster staterment of accounts in respect of that financial
year.

(9 The Mmister shall, once in a quarter, submit to the President reports, prepared
in consultation with the Rural Electrification Agency and the commission, on the
progress and achievement of the Rural Electrification Strategy and Plan, which shall
include informationrelating to:

{a) the expansion of the main grid:

{b) the development of isolated and mini-grid system; and
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{c) renewable energy power generation,

{10) The Minister shall periodically evaluate the impact of the rural electrification
programme.

(11) The Rural Electrification Agency shall set up and administer a fund under
the name Rural Electrification Fund to be used for the purposes specified in subsection
(13) of this section.

{12) The Rural Electrification Fund shall consist of the following capital and
assets:

(a) any surplus appropriated pursuant to section 53 ;

(b) any fines obtained by the Commission pursuant to this Act;

(c) any donations, gifts or loans made by international agencies, State
Governments, the Federal Government, local communities, businesses or any other
entity;

{d) the contribution that may be made pursuant to section 90; and mferest and
other benefits accrued to the Rural Electrification Fund,;

{e) monies appropriated by the National Assembly; and

() such percentage of the annual turnover of the licensee's as may be determined
by the Commission.

(13) The purpose of the Rural Electrification Fund shall be to promote, support
and provide rural electrification programmes through public and private sector
participation in order to:

{a) achieve more equitable regional access to electricity;

(b) maximise the economic, social and environmental benefits of rural
electrification subsidies;

(¢} promote expansion of the grid and development of off grid electrification;
and

(d) stimulate innovative approaches to rural electrification; provided that no
part of the Rural Electrification Fund shall be used as subsidies for consumption.

Contribution 89, — (1) To the extent required by the Rural Electrification Strategy and Pian

rates for rural —and to cover any shortfall in the capital and assets of the Rural Electrification Fund,

electrification. the Commission may determine the contribution rates to be sent to the Rural
Electrification Fund by:

(a) eligible customers; and

(b) licensees as may be determined by the Comrnission.

(2) The Commission, while determining the contribution rates, shall takes into
consideration the impact of such rates on eligible customers and licensees who have
to assume the burden of such contributions.

Contribution 90, — (1) All licensees and eligible customers liable to make contributions under
Ei}:}nems for section 89 (1) shall make contributions to the Rural Electrification Fund at the rates

electrification.

and for the duration specified by the Commission under section 89 (1).
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(2) In making contributions to the Rural Electrification Fund, licensees and eligible
customers shall pay contributions directly 1o the Rural Electrification Agency.

{3} All collections and payments shall be made n accordance with procedures
established by the Rural Electrification Agency.

91. — (1) The Rural Electrification Agency shall, in consuliation with the
Minister:

{a) establish objective and transparent criteria for the geographical allocation of
resources from the Rural Electrification Fund and such criteria shall be determined
taking into account:

(i} the need for financial support from the Fund;
(if) progress in increasing rural electrification achieved through previous
disbursements from the fund:
fiii) theexistence oflocal matching funding; and

- (b} develop an open, competitive and transparent procedure for making
disbursements from the Rural Electrification Fund to ndividual projects, including
the establishment of eligibility and selection criteria.

{2) The eligibility criteria for the purposes of subjection (1} (b} of this section
shall be determined taking into account :

(a) the extent to which the proposed activity can demonsirate technical, economic
and financial viability for a sustained period,;

(b) the extent to which the proposed activity demonstrates suppori for rural
development taking into account the priorities of the local communities; and

(c) the level of community and investor commitment (o the proposed activity.

{3) The selection criteria for the purposes of subsection {1} rb) of this section,
and the quantum of disbursement, shali be determined taking mio account;

{a) the resources available from the Rural Electrification Fund;

(b) the cost of each new connection created under the project; and

(¢} other objective criteria that the Rural Electrification Agency may determine,
such as tariff levels and quality of service.

92. Any person who fails to pay to the Rural Electrification Agency, within the
prescribed time period, any amount owing under this Pan shall be lable te a fine not
exceeding three times the amount owed.

PART X — OFFENCES
93. Any person who. in any declaration required 10 be made under this Act,
makes any statement which he knows to be false or does not have reasonable grounds
to believe to be true commits as offence and 1s liable on conviction to a fine not
exceeding one hundred thousand Naira or to imprisonment for a period not eaceeding
six months or to both such fine and imprisonment.
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Offences.
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94. — (1) Any person who contravenes any provision of this Act or any
regulations hereunder commits an offence and 1s liable on conviction, where no specific
penalty is prescribed therefore:

{a) as a first oftender, to a fine not exceeding one hundred thousand Naira or to
imprisonment for a period not exceeding one year or to both such fine and
umprisonment; or

(b) for subsequent convictions, to a fine not exceeding five hundred thousand
Naira or to imprisonment for a period not exceeding three years or to both such fine
and imprisonment.

(2) Any person who;

(a/ fails or refuses to fumish a return or to supply information in the manner and
in the time prescribed or furmnishes a false or incomplete return or supplies false or
incomplete information; or

(b} wilfully delays or obstructs an inspector or police officer in the exercise of
the powers or duties conferred or imposed upon him by or under this Act; or

(c) fails or refuses, without reasonable cause, to give information to an inspector
or a police officer when required to do so under section 95 or gives false or
meomplete mformation;

comurts an offence and 1s liable on conviction to a fine not exceeding one hundred
thousand Naira or to imprisonment for a period not exceading one vear or to both such
fine and imprisonment.

(3 Notwithstanding anything contained in any other law, any person who wilfully
destroys, injures or removes equipment or apparatus of a licensee commits an offence
and is lHable on conviction to imprisonment for a period of not less than five vears and
not more than seven years.

PART X1 — GiLNERAL

95. — (1) The Commission may appoint persons employed by it to be inspectors
for the purposes of this Act and shall furnish each person so appointed with a certificate
stating that he has been appointed as an inspector.

{2) The mspecters shall, in addition to any other functions that mav be assigned
to them by the Commisstor, be responsible for inspecting undertakings to ensure the
safety of operation and to investigate accidents.

(3) Subject to subsection (6) of this section, an inspector or a police officer may,
atall reasonable times, enter the premises:

{e) of alicensee; or
{h) of any other person whereon he has reascnable cause 1o suspect an offence

against this Act has been committed and shall have power to make such examination,
inspection and inquiry and do such things as may appear to him necessary for
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(4) Subject to subseclion {6) of this section, all books, records, accounts and
documents required to be kept by a licensee in terms of this Act shall be open to
inspection at all reasonable times by aninspector or by a police officer.

(5) Subject to subsection (6) of this section, an inspector may inspect, at all
reasonable times, a station or other equipment or apparatus or premises worked or used by or
i the possession or under the control ef a licensee.

(&) The powers of entry and inspection conferred by this section shall only be
exercised in accordance with the comsent of the person in charge of the premises
concerned or in accordance with a search warrant issued by a magistrate having
jurisdiction over such premises, upon an application made te such a magistrate by an
individual appointed for such a purpose by the Commission.

(7) An inspector, or a police officer exercising powers conferred upon him by a
search warrant issued under subsectica (6) of this section, may seize any equipment,
apparatus, book, record or document which he has reasonable cause to suspect will
afford evidence of the commission of an offence against this Act and may retain it for
so long as may be necessary for the purpose of any examination ,investigation, trial or
inquiry.

{8) An inspector shall, on demand by any persos affected by the exercise of the
powers conferred upon him by this section, exhibit the certificate issued to him under
subsection (1) of this section.

96. — (1) The Commuission may, make regulations prescribing all matters which
by this Act are required or permitted to be prescribed or which, in the opinion of the
Commission, are necessary or convenient to be prescribed for carrying out or giving
effecttothisAct.

(2) Without derogation from the generality of subsection (1) of this section,
regulations made in terms of subsection (1) of this section may provide for any or all
ofthe following;

(a) the administration of the affairs of the Commission, including, inter alia, the
holding of meetings, hearings and proceedings, arbitration and mediation
proceedings, the conduct of inquiries and mvesligations, becoming a party, the
handling of information, the rules by which evidence shall be taken, and generally
the conduct of its business;

(b) the duties, powers, rights, and obligations of a licenses;

(c) the procedure for applying for licences, requirements for information and
documentation to be submitted by applicants ;

{d) the procedure for amending cr cancelling licences;

(e} the determination of the standards of performance that will be required from
licensees;

{f) the information that will be required from licensees and the manner and
form by which it shall be provided;

Regulation.
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CUSLOMETS OF CONSUMErs;

Cihatmiay be charged by licensees

{1 the regulation of licensee investments. assets and properties. and the interest
in such assets and properties, in connection with the electricity industry;
7+ customer-refated matters. such as compliant handling procedures, practices
concerming customers with difficulties paying bills. connection and disconnection
procedures;
{ ki the reseurce procurement policies of, and the ussociated contracting by, the
licensees, including, as may be appheable. the review and cpproval of same:
fi) the regulatory treatment of rural electric schemes and mvesiments:
fmi) procedures for addressing licensee mergers. acquisitons. affiliate
relationships and transactions:
(n) procedures for markel power monitoring, mitigation and enforcement;
{o) the terms and conditions for the provision of system access by transmission
and distribution licensees to other entiues.
fpj finesand penalties thatmay be payable by licensees or consumers for
violations of those things for which they may be levied under this Act: and
fyssuchother regulations as may be required.

(3) Regulations made pursuant to subsection (13 mayv provide for the imposition
of penalties not exceeding tenn thousand Naira or. in detaul' of payvmeant imp-ize
foraperiod not exceeding six months forcontranent ano b - oo

{4) Regulations made under thes secion shali be puni Bod mtee ool 16
hy the Cenmmission.

97. — (1) Ifannspectol. a police officer. a Commissioner or un empioyee of the
Commission acquires, in the course of his duties. information relating to the financial
affairs of any person. or to any commercial secret, or il any other person indirectly
acquires such information from an inspector, a pehee officer. a-Commissioner or an
employee of the Commission. he shall not for personal gam make use of such
informauon, nor disclose it 10 any other person except:

fui forthe purpose of legal proceedings under this Act or any other law,

B} 10 the extent that it may be necessary 10 do so for the purpose of this Act or
any otherlaw; and

fe)to unother tnspector and commissioner ot employee of the Commission.

(2) No Inspector. Police Ofticer, Commissioner or employee of the Commission
shall, for personal gain, make use of any mformation acquired by him in the course of
his duties for a period of five years after the date on which he ceased to be an inspector,
Commissioner or emplovee.

{3) Any person who contiavenes subsection (1) or (2} of this section commits
oftence and is liable on conviction to the forfeiture of any proceeds aceruing to him on
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account of the contravention and to a fine not exceeding five hundred thousand Naira
or to imprisonment for a period not excesding two years or to both such fine and
imprisorumnent.

ParT XI[— ConNSEQUENTIAL AND TRANSITIONAL PrROVISIONS

98, (1) Any regulations, by-laws or notices which, immediately before the
initial transfer date, were in force under the Electricity Actor the National Electric
Power Authority Act shall continue in force, mutatis mutandis, as if they had been
made by the Commission under this Act, and may be amended or repealed upon the
ssuance of regulations by the Commission i accordance with the provisions of this
Act.

(2) Any licence, certificate, authority or permit which was issued in terms of the
Acts referred to in subsection - (1) of this section and which had effect immediately
before the mitial transfer date shall continue to have effect, mutatis mutandis, for the
remainder of its period of validity as if it had been 1ssued under the appropriate provision
of this Act.

(3) Any tariff, price, levy or surcharge which, mmmediaiely before the imitial
transfer date, was chargeable within any area in respect of the provision of electricity
10 consumers or 1o any particular consumer or any undertaker shall, on and after the
initial transfer date and until alternative provision is made pursuant to this Act, continue
10 be chargeable 1n respect of the provision of electricity, to those or similar consumers
by a licensee who provides electricity within the area concerned.

i4) Subject to this Act, any right in or over land or water which, immediately
before the initizl transfer date, vested in any person pursuant to the Electricity Act or
the National Electric Power Authority Act shall, on and after the minal transfer date,
continue to vest in the initial helding company concerned as if it had been acquired in
terms of this Act.

(5) Subject to this Act, any permission granted, direction given or other thing
whatsoever made, done or commenced which, immediately before the iniual transfer
date, had or was capable of acquiring force and effect pursuant to the Elecuicity Act
or the National Electric Power Authority Act, shall. on and after the initial transfer
date, continue to have, or, as the case may be, 10 be capable of acquiring, force and
effect as it had been granted, given, made, done or comumenced. as the case may be.
pursuanl to the equivalent provision of this Act.

{6) The provisions of the Utilities Charges Comunission Act 1992, as amended,
shall not apply t¢ any person to whom a licence has been issued under this Act, in
respect of the licensed activities of that person

99. The Electricity Act and the National Electric Power Authority Act as amended
are hereby repealed.

e N — INTERPRETATION  AND CITamioN

10O (1) In thus Act

“affiliate’™ 0 relation to a Licensee means any helding company or subsidiary of
the licensee or any subsidiary of a holding company of'a licensee, and, unless the
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Commussion decides to the contrary, subsidiary status shall be presumed (o arise from
the ownership of or the power to vote, directly or indirectly. ten percent or more of the

voting securities of such entity and holding status shall be determined accordingly ;

“ancillary services” means those functions necessary for relizble operation of a
power system , which may include | but are not limited to. services that would provide
or permit the following:

fa) facilities scheduling . control and dispatch :
(b} reactive power and voltage control |

fc; frequency regulation ;

(d) operating reserves ; and

{e) black start ,

“Authority”™ means the National Electric Power Authority established pursuant
to the National Electric Power Authority Act ;

“Bureau of Public Enterprises” means the Bureau of Public Enterprises
established pursuant to the Public Enterprises { Privatisation and Commercialisation
Act) ;

“captive gencration” means generation of electricity  for the purpose of
consumption by the generator and which 1s consumed by the generator itself and not
sold to athird party ;

“Code of Conduct™ means anv rules established by the Commissien governing
behavicur, relationships, and practices berween licensees and their affiliates

“Commission” means the Nigerian Electricrty  Regulatory  Commission
established under Part 11l of this Act:

“Companies and Allied Marers Act” means the Companies and Allied Matters
Act Cap. 59 LFN 1990, az amended.

“Competition Transition Charge” means any charge established under section
29 of the Act;

“consumer” means any end-user of electricity who is a customer of a disiribution
licensee that is not an eligible customer and, for purposes of filing a compliant with the
Comimission and for any other reason that the Commission may determine, a person who
is temporarily disconnecled or otherwise without service. provided that a person who has
applied for, but has verto receive, service shall alse be deemed 1o be a consumer ;

“control area” means a UAnsmMIssion Systwem  or interconnected ransmission
systems and interconnected generating units. bounded by metering and telemetry
equipment that permits a system operator L apply & generation control scheme in
order to :

() match the electrical output of the generating stations within the control
area and energy purchased from entities cutside the confrol area. less energy
sold toentities outside the control area. with the load within the contrel area ;
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(b} maintain scheduled interchange with other control areas, within the limits
of good utility practice;

(c) maintain the frequency of the controi area's electric power systems within
reasonable limits in accordance with good utility practice;

(d) maintain power flows on ftransmission facilities within appropriate limits
topreserve reliability; and

(e) provide sufficient generating capacity to mnaintan operating reserves in
accordance with good utility practice,

"Cross subsidies" means the subsidisation of one class or group of consumers by
another class or group of consumers ;

"distribution" means the delivery of eleciricity over adistribution systen,
" distribution licence" means a licence granted pursuant to section 67 ;

" distribution system" means the system of facilities, as defined by the
Commission, consisting wholly or mainly of low voltage (less than 132KV) electric
lines used for the distribution of electricity from grid supply points to the point of
delivery to consumers or eligible customers, and includes any electrical plant and
meters operated in connection with the distribution of electricity, but shall not include
any part of a ransmission system;

"Electricity Act” means the Electricity Act Cap. 106 LFN 1990, as amended;
* eligible customer” means a customer that is eligible, pursuant to 2 directive or

directives issued by the Minister under section 27, to purchase power from a licensee
other than a distribution licensee;

"generation” means the production at a generating station of electric power and

other generation products such as, but not limited to, reactive power;
"generating licence" means a licence issued under section 64;

"generating station" means a station for generating electricity, including  buildings,
plant and machinery and all accessories used for that purpose and the site ic be used
for the station or accessories;

"Gnd Code" means mstructions, rules, procedures, guidelines, cic for the
operation and plauning of an interconnected power system and accounting requirements
relating thereto;

"Independent power producer" means an entity that is granted a generation
{icence undersection 64 (3) (b}

"independent system operator’ means a system operator that, under section
26 (7), is not affiliated with an entity holding a transmission licence;

“initial holding company" means the company formed under section I;

"Initial transfer date" means the date fixed by the National Council on

Privatisation under section 3 {I};

"land" means land, tenements, hereditaments and appurtenances, or any estate
or interest therein:

"licence" means a licence issued by the Commission under Part IV of this Act;
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“Licensee™ means any person who holds a licence issued under Pant IV of this
Acl;

“lifeline tariff " means a tarifl set by the Commission with prices that incorporate
cross subsidies by other customers and which may be enjoved by such group of
consumers as the Commission may designate under scetion 76 (5) ;

“local authority”™ means 2 local government, municipal council, town council,
rural district council or local board ;

“market power” means the ability of a seller or group of sellers to maintain
prices above competitive levels, or to maintain stable prices while reducing the quality
of product or service provided, for a significant period of time;

“market rules” means rules approved under section 26 (2} ;
“Land Use Act” means the Land Use Act Cap, 202 LFIN 1990, asamended ;

“Minister” means the Honourable Mimster of Power and Steel. or any other
Minister to whom the President may from time to time assign administrative functions
in respect of this Act ;

“Nattonal Council on Privatisation” means the council established under section
8 of the Public Enterprises ( Privatisation and Commercialisation) Act ;

*“National Eleciric Power Authority Act” means the National Eieciric Power
Authority Act Cap. 256 LFN 1990, as amended :

“person” includes an individual, company, partnership or any other association
of individuals, whether incorporated or not :

“Power Consumer Assistance Fund™ means the fund established under Part VIII
of this Act ;

“Public Enterprises (Privatisation and Commercialisation) Act” means the Public
Enterprises (Privatisation and Commercialisation) Act ;

“relative” means spouse, child, parent, brother, sister, uncle, aunt, in-laws,
cousins, and, where applicable, their spouses ;

“securities” means shares. debentures, bonds and other securities of a company

“six geo-political zones™ for the time being means North Central (consisting of
Benue State. Nassarawa State, Niger State. Kogi State. Plateau State, Kwara State
FCT};, North East (consisting of Bauchi State, Bomo State. Gombe State, Yobe State
Adamawa State and Taraba State). North West (consisting of Kano State, Kaduna
State, Katsina State, Figawa State, Kebbi State, Sokoto State. Zamfara State), South-
South {consisting of Delta Slate, Edo State, Rivers State, Akwa Jhom State, Cross
River State, Bayelsa State). South East (consisting of Anambra State. Abia State, Enugu
State, Ebony1 State, Imo State), South West (consisting of Lagos State. Oyo State,
Ogun State, Osun State, Ondo State, Ekiti State) under section 34 (3) of this Act ;

“Starnp Duties Act” means the Stamp Duties Act Cap. 411 LFN 1990, as
amended. ;

“street” means any street, highway. or road. or any part of a street. highway or
road, and includes :

{a) any bridge. ferry or pontoon over which such street, highway or road passes ;
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(b any drift in the line of such street, highway orroad;

(¢ any approach, culvert, cutting, dam, ditch, drain, embankment, fence, grid,
guard, kerb, parapet, subway or other work or thing belonging to or connected with
or forming part of such street, highway orroad; and

{(d) any sanitary lane or private street;

"Successor company” means a successor company, formed pursuant to section 8
ofthis Act, to take over designated functions of the initial holding company;

"successor generating company” means the successor company that is granted a
generation licence under section 64 {3),

"system operation” means the operation of one or more transmission systems
and

"system operator” shall be construed accordingly;
"system pperation licence" means a licence granted under section 66;

"tariff' means a tariff approved by the Commission pursuant to Part IV of this
Act that specifies the prices, terms and conditions under which electricity service is to
be provided;

"temporary bulk purchase and resale licence" mean a licence issued under
section 68 (2} ;

"trading” means any form of marketing, brokering or intermediation in the sale
of electricity, whether or not it entails the purchase of electricity for resale, or whether
ornot title is taken to the electricity sold;

"trading licence” means a licence issued pursuant to section 67,

"gransfer order” means an order issued by the National Council on Privatisation
piitsuant to séction 10 (1) of this Act;

“transferee" means a persen to whom employees, assets, liabilities, rights and
obligations are transferred by a transfer order;

"transmission” means the conveyance of electric power and energy over a
transmission system;

"transmission licence” means a licence issued under section 65

"transmission system"means a system, as defined by the Cornmission, consisting
wholly or mainly of high voltage {greater than or equal to 132kV) electric lines for
the conveyance of electricity within an undertaking or from one undertaking to another,
including any transmission lines, transformers, switchgear and other works necessary
for and used in connection with such electrical equipment, and the buildings as may
be required to accommodate the transformers, switchgear and other works; and

"Undertaking” means any undertaking which generates transmits, distributes or
supplies electricity, with all the assets and liabilities appertaining thereto.

1M, This Act may be cited as the Electric Power Sector Reform Act. 2004.

Citation.
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EXPLANATORY MEMORANDUM

This Act provides for the formation of companies to take over the functions, assets, liabilities,
and stafl of the National Electric Power Authority; develop competitive electnicity markets; establish
the Nigeria Electricity Regulatory Commission; provide for the licensing and regulation of the
generation, transmission, distribution and supply of electricity ; enforce such matters as performance
standards, consumer rights and obligations and to provide for the determination of tariffs.



SCHEDULE TQ THE ELECTRIC POWER SECTOR REFORM ACT, 2085

Short Title of
the Bill

(1)

(2)
Long Title of
the Bill

(3)
Summary of the
Contents of the Bill

(4)

Date passed
by Senate

(3)
Date passed
by House of
Representatives

Electric Power Sector Reform

Bill, 2004

AnAct to Provide for the
formation of compantes to take
over the functions, Assets,
liabilities and staff of the
National Electric Power
Authority, to develop
commpetitive electricity markets,
to establish the Nigeria
Electricity Regulatory
Commission, te provide for the
licensing and regulation of the
Generation, Transmission,
distribution and supply of
electricity; to enforce such
matter as performance standard,
consumers rights and obligations;
to provide for the determination
oftariffs, and for related matters,

This Rill secks to provide for the
formation of companies to take aver
the functions, assets, liabilities, and
slafTol the National Electric Power
Authority; develap competitive
cleetricity markets; establish the
Nigeria Electricity Reguiatory
Commission; provide for the
licensing and regulation ofthe
generation; transmission, distribution
and supply ofclectricity; enforce
suchmatter as performance
standards, consumer rights and
obligations and to provide for the
determination of tariffs.

19th August, 2004

15th December, 2004,

[ ASSENT.

I certify that this Bill has been carcfully compared by me with the decision reached by the National Assembly and found by me to
be truc and correct decision of the Houses and is in accordance with the provisions of the Arts Authentication Act Cap. A2, Laws of the
Federation of Nigeria, 2004,

[BRATHM SALIM, CON
Clerk fo the National Assenibly
24th Day of February, 2005

CHIEF OLUSEGUN OBASANJO, GCFR
President of the Federal Republic of Nigeria
Hth Day of March, 2005.




